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that, where the corporation is dissolved, you may proceed by an Independent
suit.
Now, nothing of the kind has occurred in this case. The party

has no standing under the statute at all, nor has he pursued ,the rem-
edy which the statute prescribes. So far, then, as this court is con-
cerned, a common-law action cannot be tried in this way against a.
stockholder of an undissolved corporation.
Demurrer sustained, and judgment entered for defendant.

WILBON v. VAUGHN and others.

(Oi1'cuit Court, D. Kansas. March 4, 1885.)

EXEMPLARY DAMAGES-WILLFUL REFUSAL OF COUNTY COMMISSIONERS TO LEVY
TAX TO PAY JUDGMENT,
In an action against county commissioners to recover damages for a willful

refusal on their part to levy a tax on taxahle property in a township to payoff
a judgment held by plaintiff against such township, in obedience to a peremp-
tory writ of mandamusfrom the United States circuit court, plaintiff will he
entitled to recover exemplary or punitive damages, although the actual damage
sustained by him was merely nominal.

Motion for New Trial.
Botsfordet Williams, for plaintiff.
Ritter et Anderson,for defendants.
FOSTER, J. This action was brought by the plaintiff against the

defendants, who are the commissioners of the county of Cherokee, to re-
cover damages for a willful refusal on the part of the said commission-
ers to levy a tax on the taxable property of Salamanca township, in
said county, to payoff a judgment held by plaintiff against said town.
ship, in obedience to a peremptory writ of mandaámusfrom this court.
The recovery of the judgment, the issue and service of the writ com·
manding the levy of the tax, and the willful disobedience thereof by
the defendants, were admitted on the trial, and two of the defendants
on the witness stand testified that it was not their purpose to levy the
tax hereafter. The plaintiff claimed as his damages the full amount
for which the writ was issued,-about $19,000.
On the trial the court instructed the jury as follows:
"(}entlemenof theJury: In this case, under the pleadings and evidence,

the plaintiff is entitled to recover against the defendants, as it was clearly the
duty of the defendants to have levied the tax as commanded in the peremp-
tory mandamus, and which they willfully refused to do. The plaintiff is
entitled to recover his actual damages sustained by reason of such failure and
refusal on the part of defendants. But inasmuch as he has not lost his debt
or judgment, or any part thereof, and as there is evidence to show that the
debtor township is fully able to respond to his debt, and that the refusal of the
defendants to levy the tax has only delayed the collection of his debt and the
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accruIng Interest,· his damages are consequently presumed to be but nominal,
and you will so find in your verdict.
"In this case there is also,another element of damages under which the

plaintiff may also recover, and that is exemplary or punitive damages. The
action of the defendants, to say of being a contemptuous disregard
of the mandate of this court, was oppressive of the plaintiff, and a clear and
willful violation of his rights, and, in my opinion, presents a case for
consideration of exemplary damages on the part of the plaintiff against the
defendants. I cannot lay down any definite rule to govern you in fixing
these damages. They are given by the law as a punishment of an aggravated
violation of plaintiff's rights, and they should be such as, under aU the cir-
cumstances and facts shown, are commensurate with the offense; and this you,
gentlemen, in the exercise of your sound judgment, are to fix and determine
under the evidence produced in the case.
"The court instructs the jury that this, being an action of tort, in which

defendants'refusal was wiIiful, continuous, and unlawful, you are at liberty
to award plaintiff exernplary damages against defendants, in addition to the
damages awarded, as and by way of compensation to plaintiff. The court in-
structs the jury that on the issues made by the pleadings, and 011 the uncon-
tradicted evidence in the case, your verdict must be for plaintiff, filldiQg the
Issues in his favor."

The jury returned a verdict for plaintiff for $500, and the defend.
ants now move the court to set aside the verdict and grant a new
trial, for error of law in the said instructions to the jury.
The particular matter excepted to is that part of the charge in ref-

erence to exemplary or punitive damages. The defendants claim that,
as the compensatory or actual damages sustained by the plaintiff were
but nominal, he cannot recover· exemplary damages. In support of
this rule counsel have cited two cases,-Stacyv. Portland Pttblishing
Co. 68 Me. 387, and lvfaxwell v. Kennedy,50 Wis. 647; S. C. 7 N.
W. Rep. 657. The former was an action for libel, and the latter for
slander.. In the action for libel the trial court refused to instruct for
plaintiff for exemplary damages eo nomine, but told the jury they
might .add as actual damages for any aggravation of the elements of
injury occasioned by the express malice of the person who published
the article complained of. The jury gave the plaintiff one dollar dam.
ages; and the court refused to reverse the case, and remarked, among
other things, as follows:
"Taking the case as it resulted, we are satisfied that the plaintiff has sus-

tained no injury in this respect. The legal signification of the verdict is
either that there was no actual and express malice entertained towards plain.
tiff by the defendant's agent, or that, if there was, it did the plaintiff no in-
jury."

In the slander case the trial court instrncted the jury that certain
mitigating circumstances shown by defendant should be considered
by them in reduction of compensatory damages only, and not exem-
plary damages. The appellate court held this to be error; that no
distinction should have been made between the two classes of dam-
ages in respect to mitigation. Both cases support the rule contended
for by these defendants in cases of that kind. Whether that doctrine
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may be generallyregardedas acceptedlaw in suchcases,I havenot
sufficiently examinedthe booksto form an opinion. But, if suchis
the fact, I do not think the rule can be applicableto a caseof this
kind.

In Day v. Woodworth,13 How. 371, the supremecourt lay down
the law as follows:

"It is a well-establishedprinciple of the common law that in actionsof
trespass.andall actionson thecasefor tort, a jury mayinflict whatarecalled
exemplary,punitive,or vindictive damagesupona defendant,havingin view
theenormityof his offense.ratherthan the measureof compensatiollto the
plaintiff. * * * By thecommonas well asby statutelaw menareoften
punishedfor aggravatedmiscomluct,or lawlessacts,by meansof a civil ac-
tion, and thedamagesinflicted, by way of penaltyor punishment,given to
theparty injured."

In MilwaukeeR. Co. v. Arms, 91 U. S. 493, the court, speakingof
damages,say:

"In ascertainingits extent,the jury mayconsiderall the factswhich relate
to the wrongful actof thedefendant,and its consequencesto the plaintiff;
but theyare not at liberty to go further unlessit wasdonewillfully, or was
the resultof that recklessindifferenceto the rightsof otherswhich is equiv-
alentto anintentionalviolationof them. In thatcasethejury areauthorized,
for thesakeof publicexample,to gi ve suchadditionaldamagesasthecircum-
stancesrequire. Thetort is aggravatedby the evil motive,andall this rests
the rule of exemplarydamages."

The supremecourt of Kansashas held,in a caseof trespassquare
fregit, that exemplarydamagesmay be recoveredwhere the

compensatorydamagesare but nominal. Hefley v. Balcer, 19 Kan. 9.
1 Suth.Dam. 724, 748,statesthe rule in the following language:
"If a wl'Ong is donewillfully,-that is, if a tort is committeddeliberately,

recklessly,or by willful negligence,with a presentconsciousnessof invading
another'srightsor of exposinghim to injury,-anundoubtedcaseis presented
for exemplarydamages. Onewho doesan actmaliciouslymustbecareful to
seethat theact is lawful, otherwise,thoughtheactualinjury may be slight,
theexemplarydamagesmay beconsiderable."

In the caseat bar the plaintiff is deprived of a clear legal right
through the wrongful and willful conduct of the defendants. They
alone havethe power to levy the tax, and it is their duty, underthe
law and the commandof the court, to levy it. By no other means
can the plaintiff obtain his rights, and it cannot be denied that the
action of the defendantsis wrongful and oppressive. It wasáheld
by the court that the plaintiff's compensatorydamagesare but nom-
inal, as he has not lost his debt, but has only suffereddelay in its
collection; but it is in the powerof thesedefendantsand their suc-
cessorsin office, by defying the law, to delay him indefinitely in its
collection. It is said that defendantscan be, and have been,pun-
ishedfor contemptin refusing to obey the writ of mandamus. That
is true; but that punishmentis not to redressthe wrong done the
plaintiff, but ratherto vindicatetheauthorityanddignity of the court.
The defendantshavebeencommitted to the custodyof the Marshal
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for imprisonmentnntil they comply with the commandsof the writ;
but in a community where the popular sentimentis all adverseto
levying the tax, it is likely the imprisonmentof defendants,like the
plaintiff's compensatorydamages,is but nominal. A tax-riddenpeo-
ple are deservingof sympathy,especiallywhen the burdenhas been
fraudulently imposed,though it was done by the dishonestyof their
own agent; but neithercourtsnor communitiescanafford to denyto
any orator the exactletter of his legal rights; and it is not a pleas-
antor consistentthing to inveigle againstnullification of the laws, and
cry out "law andorder," and in the samebreath applaudnullifica-
tion, lawlessness,and disorder.

The motion to set aside the verdict and ior a new trial must be
overruled.

OREGONIAN By. Co., Limited, v. OREG08 By. & NAV. Co.

(Circuit (Jou:t, D. Oregon. March 18, 1885.)

1. CORPORATION-EsTOPPEl.TO DENY CORPORATE EXISTENCE OR POWER.
A personcontractingwith an ostensiblecorporationto do an act not prohib-

ited by law, is estopped,in an action by said corporationon saidcont.ract, t.o
denytheexistenceof the corporation,or its powerto enterinto suchcontract.

2. SAME-IN ABA'l'EMENT OR BAR.
The want of corporateexistencemay be pleadedin abatementor hal': but

the want of capacityto suein a partieularcasemust be pleadedin abatement.
3. SAME-FoREIGN RAILWAY CORPOHATJOKS.

By the actof October21, 1878, (Sess.Laws, fOreign railwaycorporations,
for the purposeof constructingandoperatingrailways in this state,are placell
on the footing of domesticcorporations.

4. SAME-THE' OREGONJAN HAJLWAY COMPANY.
By the act of October22, 1880, (Sess.Laws, 56,) this body wasrecognizedas

an eXisting corporation,lawfully engagedin the constructionandoperationof
a railway in this state,from Portlandto theheadof the WalJametvaHey,with
the power to disposeof the sameby leaseor otherwise.

5. SAME-ULTRA VIRES.
In an action againsta corporation011 a contract madeby it, the corporation

is not estoppedto show that suchcontractwasbeyondits powerto make.
6. CORPOHATJONS,POWER OF.

The Oregon corporation aetof Octoher11, 1862, (Laws Or. 524,) authorizes
threeor more persomto form a corporationto engage"in any lawful enter-
prise, business,pursuit,or occupation;" and this includes the power to buy
andsell or leasea railway.

7. SA'M:E-EsTOPPEL-ExECUTEDCONTRACT.
Tbecontraetof a corporation,thoughinvalid for want of powerin the cor-

porationto makeit, may, if not illegal, be enforcedagainstsuehcorporation,
whereit hag had the benefitof the considerationtherefor; but a covenantto
paythe rent. reservedon a leasesix monthsin advanee,is notsucha case. The
considerationfor sncha promiseis the future useandoccupationof the prop-
erty, andnot the pastone.

ll. S.UIE-POWEII OF DIRECTORS AND SIIARTuroLDERB.
The corporatepowersof a corporation,formed underthe law of this state,

arevestedin the directors; and validity of their actsis 1I0t affectedby the
.assentor dissentof the shareholders;and the powersof the latter are limited
to the matterswhich concernthe internalorg'luizationvf the corporation.


