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MoKinngY v. RoseExsanp and another.

(Circuit Court, 8. D, New York. May 19, 1885.)

Fraup oN CrEDITORS—DIVERSION OF PARTNERSHIP FUNDS.

Mercantile partners, though knowing that they are in some difficulty, so
long as they have a reasonable expectation of extricating themselves, cannot
be charged with a fraudulent diversion of their property from firm creditors,
for simply drawing money upon private account, within small and reasonable
limits, whether for the payment of their 1nd1v1dual expenses, or the payment

of their honest individual obligations.

Motion to Vacate Attachment.

8. F. Kneeland, for plaintiff.

Angel & Ward, for defendants.

Brown, J. The defendants, being in business as copartners under
the name of J. & B. Rosenband, on the third of January, 1885, made
a general assignment for the beneﬁt of their creditors. In this action,
brought upon partnership claims, the plaintiff, on the twelfth of Feb-
roary, 1885, obtained an attachment in the state court against the
property of both defendants, on the ground that they had “assigned,
sacreted, and disposed of property with intent to defraud their credit-
org.” The suit having been removed into this court, a motion is now
made to dissolve the attachment.

The only act proved, alleged to be fraudulent as to ereditors, is the
appropriation by Jacob Rosenband. one of the defendants, of the sum
of $748.50 from the funds of the firm dvring the month of December,
1884, to pay an individual debt of $355, owed by him to one Bluhm-
berg; $300 to pay a just debt of his to his sister Jennie; and $93.50,
a part of her wedding expenses. The entire drafts of the defendant
Jacob Rosenband from the firm during the year, including the three
items last mentioned, amount to $2,252.94. The other defendant
during the year drew on individual account $2,321.03, and these
drafts were not unreasonable, considering their business.

It is urged that the use of firm moneys for the payment of individ-
ual obligations is a violation of the rights of copartnership creditors
in the distribution of the joint and separate estates,—a right which
exists upon the equitable marshaling of assets; and that such an ap-
propriation of the firm moneys is, therefore, legally fraudulent as to
them. I have much doubt whether section 636 of the New York Code,
by the words “with intent to defraud his ereditors,” is designed to in-
clude any such injury to the mere equitable rights of the firm credit-
org prior to & condition of known and acknowledged insolvency, or
prior to some act, such as an assignment of their property, which in
itself calls for an equitable marshaling of assets as between the joint
and individual creditors. Until actual insolvency arises, no such
right practically exists. In the present case, it is not so clearly es-
tablished that the insolvency of the firm, and its inability to continue

v.28F,n0.15—50



786 | FEDERAL REPORTER.

its business, were so far known in December, at the time when the
small payments in question were made, as to justify the application
of the prineciple contended for to this case. The mere fact, subse-
quently proved, that they were at the time insolvent, is not sufficient.
Merchants, though knowing that they are in some difficulty, so long
as they have a reasonable expectation of extricating themselves, can-
not be charged with a fraudulent diversion of their property from
firm creditors, for simply drawing moneys upon private account, within
small and reasonable limits, whether for the payment of their indi-
vidual expenses, or the payment of their honest individual obliga-
tions.
The attachment in this case should be dissolved.

JEFFRIES v. LAuRIE.!
(Cireuit Court, B. D, Missouri. May 1, 1885.)

1. ATTORNEY AND CLIENT—RETENTION OF MONEY COLLECTED—PRACTICE.

‘Where an attorney collects money for his client in a suit instituted here, and
keeps it, the court will make an order requiring him to pay it over, and, if he
fails to obey, will take measures to prevent his further practicing before it.

2. BAME—DI1sPUTE A8 TO FEES. '

‘Where, in such a case, the attorney claims that his client is indebted to him
for his services and expenses in a certain sum less than the amount collected,
and the client denies that the amount claimed is due, the court will order the
surplus over what the attorney claims to be paid over. ‘

3. BaMy—PARTNERSHIP—PARTIES.

‘Where an attorney brought suit for a client while in partnership with another
attorney, and, after the firm was dissolved, collected a large sum and retained
the whole, and more than five years after said dissolution said client applied
for an order to compel his attorney to pay over the amount collected, keld, that
the faet that there is an unsettled account between the said partners, involv.
ing a comparatively small sum, is not asufficient ground for refusing the order
against the attorney who made the collection alone,

Motion for an Order to Compel Joseph 8. Laurie to pay over money
collected for C. 8. Jeffries, administrator.

On March 25, 1885, this matter was called up, and Judge BrEwEr
said;

“Evidently there has been some misunderstanding between the counsel and
the court-as to the status of this case, and I have been waiting for some days
in the hope that counsel on both sides would be present, so that I could put
the thing in proper shape for disposition. I see they are here this morning,
in response to the notice that I required to be given yesterday.

“The facts in this case, as they are disclosed by the papers here, are these:

“Jeffries, administrator of Xennedy, deceased, brought an action against
an insurance company, and recoversd judgment here. The case was taken
to the supreme court. While the case was pending there, the attorney or

lReportéd by Benj. F. Rex, Esq., of the Si. Louis bar.



