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defense. What has been said in regard to the claim of the owner of
the sheep and cattle refers with equal force to the men employed by
him to care for· his cattle during the voyage. These men hired out to
the shipper by the run, taking the risk of the master of the Persian
Monarch\s determining to run his vessel slow or fast during the voy-
age. The fact that the Persian Monarch ran slow during part of the
voyage, in order to assist the Hannover, gives to these men no right to
claim of the owner of the Hannover compensation for a service in
which they do not claim in their libel to have taken a.ny pad.
The libel is dismissed, and with costs.

THE CITY OF ALEXANDRIA.!

(District Court, 8. D. New York. March 20, 1885.)

DAMAGE TO CARGO ON LIG1l1'EH-NEGLIGENCE·-CUS'1'Q)! IN STOWAGE-PERIl. OF
THI> SEA.
A lighter was loaded at Havana with bales of tobacco, to be taken to a

steamer lying out in the harbor. 'fhe bales were piled three high above the
gunwale, and were not secured in any manner. On the way a sudden gust of
wind caused the lighter to careen, and some of the bales fell into the sea.
Though damaged by water, they Were afterwards received on board the ship,
and a clean bill of lading given for them, reciting them to have bcen received
in good order and condition, both parties having knowledge of the facts. On
the arrhTal of the ship in the port of New York, suit was brought against her
for the damage to the bales. lIeld, that assuming, but without deciding, that the
goods taken by the lighter were in the possession of the ship, it wa" incumbent
on the Iibelan ts, under the exception of "perils of the sea" in the bill of lad-
ing, to show negligence on the part of the lighter; that the evidence showed
that the cargo was stowed in conformity with the established usagc of the purt,
and that the bales slid otI in consequence of a sudden gust of wind, which was
extremely rare; and that, therefore, the luss was by a peril of the sea, and no
negligence upon the evidence could be imputed to the lighter, and conse-
quently none to the steamer, even though the Iig:hter were in the steamer's
employ, and the loss must lJe set down to the exceptions in the bill of lading.

In Admiralty.
Butler, Stillman ftáHubbard and Stillman& Mynderse,for libelants.
A.O. Salter ft B. D. Benedict,for claimants.
BROWN, J. The libel, in this case, was filed to recover $5,120.47

damages for the non-delivery in good order and condition of 399 bales
of tobacco, brought from Havana to New York, by the steamer City of
Alexandria, in March, 1883. Eighty-six of the bales were damaged
by falling into the water, while in course of transportation on a lighter
from the pier in Havana to the steamer, about half a mile distant.
The bales weighed about 100 pounds each, and were three feet square.
The lighter was without deck. There were three tiers piled below
the gunwale, and three above. While the lighter was crossing to the

1 Reported bJ R. D. and Edward Benedict, Esgs., of the New York bar.
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steamer,a stronggust of wind from the hills, accordingto the testi-
mony, causedthe lighter to careen,so that someof the upperbales,
which were very dry and slippery and not secured,slid off into the
water. They were picked up and put on board the steamerthe fol-
lowing day,and a cleanbill of lading given for them by the agentsof
the ship, recitingthemto havebeenall receivedon boardship in good
order,both partieshaving knowledgeof the facts.

To entitle the libelantsto recover,inasmuchas the damageto the
tobaccowas not doneafter it was reeeivedon the ship'sdeck,andas
the bill of lading also exceptsperils of the seas,it is incumbenton
the libelants to show that the injury arosefrom negligenceof the
lighter, andalso that the possessionof the lighter was the construct-
ive possessionof the steamer;in otherwords, that the transporta-
tion by the steamerin legal effect commencedat the wharf.

In most of its featuresthe caseof Bnlkley v. NaumkeagSteamOot-
ton 00. 24 How. 386,is very similar to the present. Therethevessel
was held liable for injury to cotton while on board tbe lighter. In
that casethe lighter was unquestionablyemployedby the masterof
the ship, and at the ship'sexpense. The court say:

"Both partiesunderstoodthat the cottonwas to be deliveredto the carrier
for shipmentat the wharf in Mobile, and to betransportedthenceto theport
of discharge. Afterthedeliveryand acceptanceat the placeof shipmentthe
shipperbadno longerany controlover the property,exceptassubjectto the
stipulatedfreight."

The court, accordingly,held "that the vesselwas bound from the
time of the delivery to the captainby the shipperat the city of Mo-
bile and its acceptanceby the master; and that the delivery to the
lightermanwas a delivery to the master,and that the transportation
by the lighter to the vesselwas the commencementof thevoyage,the
same,in judgmentof law, as if the hundred bales had beenplaced
on boardof the vesselat the city insteadof the lighter; and that the
lighter was simply a substitutefor the bark for this portion of the
service." Page391.

In the presentcase the questionschiefly litigated were, who em-
ployedthe lighter, andin whoselegal possessionwasthe tobaccowhen
on board the lighter? On the part of the ship, it is contendedthat
the lighter was not employedby the steamer,her master,or agents;
and that the tobaccowas not in the possessionor control of the ship,
actualor constructive,until actuallydeliveredon boardby the lighter.

There is no direct evidenceas to what was the actualarrangement
or understanding,betweenthis steam.shipline and the lighterersin
Havana. The lighteragewasa separatechargeof six centsperbale,
and enteredin the marginof the bill of lading asa distinct charge,
to be collectedin addition to the freight eo nomine. But it is clear
that theremust havebeensomeunderstanding,or arrangement,be-
tweenthe ownersof the steam.shipline andthe lighterers,from the
fa.ct, which olearly appearedin proof, that, by the well-established
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usageand understandingat thepier, all light cargo,suchas this, des.
tined for the line to which this steamerbelonged,was to be lightered
at certainestablishedtariff ratesby the lighters of Mendez& Co., to
whoID this lighter belonged,unlessthe shipperarrangedspeciallyfor
lighteragein a different manner; which, it is said,he had the option
to do, althoughthat option appearsnot to havebeengenerallyunder.
stood.

The evidencetakenat the trial is, in the main, circumstantialevá
idencebearingupon thequestionwhetherthelighterwasto be deemed
employedby the ship,or by theshipper. I shall not pursuethis part
of the casefurther, becausethe other questionof negligenceon the
part of the lighter lies at the thresholdof the libelants' case; and
uponthis question,as the evidencestands,I do not feel warrantedin
decreeingfor the libelants. Prima facie it would seemto be negli-
gence,andgrossnegligence,that bales,verydry and slippery,should
be piled three tiershigh abovethe gunwale,and have no protection
by lashing,when theyareliable to slideoff into thewaterif thelighter
is tipped a little by a gust of wind. But the testimonyon the part
of the lightermen is explicit that thesegoodswere lightered in the
usualway; thatthecargowasof the customaryamount; that it is not
usual in Havanato lash or securethe bales; that the baleswereno
more slippery than usual; and that such accidentswere extremely
rare, ashe hadonly known threeor four such in a long experience.

I confess,indeed,to much doubt of theentire accuracyof this tes-
timony. A customnot to secureslipperybalespiled abovethe gun-
wale would seemto be merely customarynegligence. But how can
this court, at this distance,and without further proof of the circum-
stances,and in the absenceof anycontradictionof the respondents'
testimony,affirm that such an .establishedcustomis ipso facto neg-
ligence, and therefore void as a defense? The harbor, except in
extremelyrare instances,maybe smoothandquiet; the lighters may
be built so stiff as to havevery greatstability in the water; and the
amountof sail usedmay be so slight, as possiblyto makereasonable
and justifiable the alleged usageof dispensingwith any lashing or
fasteningof balespiled a certain distanceabovethe gunwale. '1'he
reasonablesufficiencyof the allegedcustomarymodeof loadingmust
thereforedependuponthe circumstancesof theport andthecountry,
of which this court certainlyhas no judicial knowledge,and which
the evidencedoesnot disclose. If, as appearsfrom therespondents'
evidence,the lighter was in this caseloadedin the usual manner,
and noneof the customaryprecautionswereomittedon their part for
the safe lightering of the tobacco,and the balesundersuch circum-
stancesslid off in consequenceof a suddengustof wind, which was
extremelyrare, (seeWardsU'orth v. Pacific Ins. Co. 4 Wend. 33, 38,)
then the losswas by a peril of the seas,and no negligencecan be
imputed to the lighter, and consequentlynone to the steamer,even
thoughthe lighter were in the steamer'semploy; and the loss must
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be setdownto the exceptionsin the bill of lading. It is sufficient to
Irebut the chargeof negligenceto showthat the stowingwas in con-
'formity with the establishedusageof the port. Shear. Neg. ¤ 6;
Baxter v. Leland,1 Blatchf. 526; Lambv. Pa'rkman,1 Spr.343,351;
The Titania, 19 FED. REP. 101,107,108; The Geo. Heaton, 20 FED.
REP. 323; The Chasca,ante, 11\6.

If I wereto hold the steamerin this case,sl1e ought to havea rem-
edy over againstthe lighter in Havana. It would beunjustto charge
the steamerupon evidencethat would exempt the lighter in a suit
there. Much as I maydoubt theaccuracyof theevidencegiven con-
cerning the allegedcustqmof Havana,or, if some such custom ex-
ists, whetherthis lighter was loaded in conformitywith it, I caunot
feel warrantedin disregardingthe positiveevidencegiven, in the ab-
senceof all otherproof to thecontrary. I amreluctantlyconstrained,
therefore,to dismiss the libel, leaving the libelants to their remedy
againstthe lightermenin Havana,or to such further proof as they
may makeUPOll appealin the circuit.

TUE MARY R. McKILLOP.1

(Dist1'ict Court, E. D. New York. Octobel'3, 1884.)

TOWAGE-NEGLIGE:'<CE-BREACH OF CONTRACT-DF:VIATION.
A canal-boatspranga leakwhile in tow of a tug, and thereaftersank. Held

that,althoup;hthe leak was probablycausedby the boat'scominginto contact
with a floating pieceof ice, still, as the proofsdid not showa failure on the part
of the tug to useduecare and skill, the tug could not be held liable for the
boat'ssinking. It wasnot a breachof the towing contractfor the tug to take
anotherbargein tow, and land her at anotherplace,during the samevoyage,
sinceit appearedfrom thecircumstancesthat this wasin accordancewith the
parties'understandingof the contract, and was, therefore,not a deviation.
The libel againstthe tug for thesinking of the boatwas thereforedismissed.

In Admiralty.
Carpentercf: Jlfosher, for libelant.
Hyland cf: Zabriskie, for claimant.
BENEDICT, J. The masterof the canal-boatRobert Henry agreed

with the masterof the tug Mary R. McKillop to be towed by the tug
from Newtown creek to Hoboken. The towage was agreed to be
sevendollars, becauseof ice in the rivers. The tug took the canal-
boat along-side,and afterwardstook a bargeastern,to be landedat
the Cunardwharf in the North river, and alsoa lighter to be landed
in the North river. After the lighter had beenlanded in the North
river, andwhen proceedingin the East river, ice was met. The tug
proceededup in the clearestpart of the river until sheapproached

lReportedby R. D. & Wyllys Benedict,Esqs.,of the New York bar.


