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FuLLer, Assignee, etc., v. WRI1GHT.
(Cireuit Court, W, D, Pennsylvania. May 20, 1885.)

REMOVAL 0OF CAUSE—ASSIGNMENT FOR BENEFIT oF CREDITORS—FEIGNED ISsUR
T0 TRY VALIDITY OF JUDGMENT—PiNNSYLVANIA STATUTE—CITIZENSHIY:-

A feigned issue granted at the instance of an assignee forthe benefit of cred-
itors in Pennsylvania to try the validity of a judgment recovered by a creditor,
which it is claimed was fraudulent as to the other creditors, is removable into
the circuit court when such judgment creditor is a citizen of another state.

On Motion to Remand Cause to Common Pleas of McKean County.

Before BrapLey, Justice, and McKEenNax, J.

Brapirry, Justice. This i a feigned issue, granted at the instance
of an assignee for the benefit of creditors of J. W. Humphrey and J.
W. Humphrey & Co., to try the validity of a judgment recovered by
Wright, the defendant in the issue, against the assignor, J. W.
Humphrey. We have before us only the award of the feigned issue
and the proceedings thereon and the docket entries relat ng thereto.
The record of the proceedings under the assignment by virtue of which
Fuller, as assignee, acquired a status in the case, and his petition for
a feigned issue, have not been certified to this court. Without these
proceedings we cannot see his authority to represent the creditors,
and to apply for the feigned issue. Sufficient appears, however, by
implication in the record before us to show that such previous pro-
ceedings were had; and if upon this hypothesis it appears that the
defendant, Wright, would be entitled to remove the cause arising on
the feigned issue, we should not be disposed to turn him out of
court for a defective record, but would allow him to supply the defect
by a supplemental return.

Looking at the case, then, as we suppose it to be, the question
presented to us is whether it is one which, in its nature, is remova-
ble into the United States court. This is the only question before us
at present. The objection as to the time of the application has been
waived, inasmuch as the ground assigned for removal was local prej-
udice, on which a removal may be applied for at any time before
the trial or final hearing of the suit. It is objected, however, that a
feigned issue, in such a case as this, is not a distinct controversy of
such a character as to be removable from the state to the federal
court; but that it is a proceeding merely incidental to the prineipal
proceeding under the assignment in the state court, instituted to in-
form the conscience of the court, and to enable it to administer the
property of the insolvent assignors. But we are of opinion that this
objection cannot be sustained. Creditors whose rights are infringed
by a fraudulent judgment against their debtor have always had re-
lief in the courts of Pennsylvania. Troub. & H. Pr. §§ 803-805. It
is obtained in one of two ways: they may move to open the judgment
and may be let in to make defense by showing the fact that it was
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collusively obtained, or entered with intent to defraud them; orthey
may apply for a feigned issue for the purpose of determining the
question of fraud or collusion. The latter prcceeding is the more
usual one, and is equivalent to a bill in equity to set aside a fraudu-
lent judgment and to restrain its execution. It is, in effect, a regular
suit in equity, involving a distinet controversy, which may well be re-
moved to the United States court if a good ground for removal exists.
The decision of the jury is binding and final, unless the verdiet be
set aside for irregularity, or reversed on writ of error. It is not like
an issue framed by a court of equity for the purpose of informing
the conseience of the court, which may be disregarded; but is more
like the suit in equity itself, in which the decision has the force and
effect of a judgment or decree as between the parties.. The issue
referred to in Wible v.'Wible, 1 Grant, 406, was of the former kind,
like an issue framed by a court of chancery, to inform the conscience
of the court. There an issue had been framed by the orphans’ court
of Westmoreland county, in a case of partition, to determine whether
the entire land had been given to one of the parties. This was held
to be an issue to inform the conscience of the court, and the verdict
was held to be not binding. The reason is not given, but is obvious.
Partition could not be made unless the land was held in common, or
jointly; and whether it was so or not was one of the questions to
be determined by the orphans’ courf. If the court wished to have
the advice of a jury on that point, it might frame an issue, and in
such case the verdiet would be, as the supreme court said, merely for
the purpose of informing the conscience of the court, and would not
be conclusive. But when creditors apply for and obtain an issue to
determine whether a judgment against their debtors is or is not
fraudulent as against them, it is a new and original proceeding in-
stituted as of right, and the decision of the issue is binding upon the
court; and the party in whose favor it is made has a vested interest
in it, the same as in a judgment or decree.

These views are decisive of this case. Here the assignee, Fuller,
the plaintiff in the feigned issue, represents creditors of Humphrey,
the judgment debtor, who complain that the judgment recovered by
Wright, the defendant in the feigned issue, was fraudulent as against
them, or that it was part and parcel of the assignment for benefit of
creditors, operating as a preference, and therefore void by the laws of
Pennsylvania. The case, therefore, is precisely one of the kind re-
ferred to, in which creditors seek, by means of a felgned 1ssue, to set
aside a judgment fraudulent as against them.

The motion to remand the case is denied, and the defendant in the
feigned issue is allowed to supply the defect in the record by filing an
exemplification of the proceedings under the assignment, including the
petition upon which the feigned issue was granted. No costs are al-
lowed agamst the assignee on this motion.
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Harrtoe v. Mewory.
(Cirenit Court, N. D. Illinois. May 11, 1885.)

Circuitr CourT-—JURISDICTION—ACT OF MARCH 3, 1875, Cu. 137, § 5— DisMIssaL
OF SUIT.

Wlen, during the trial of a case in the circuit court, it appears from the tes-
timony that the controversy in the suit is not one between a citizen of a state
of the United States and a citizen of a foreign state, as alleged in the declara-
tion, but one belween two aliens, and no guestion arising under the constitu-
tion or laws of the United States is involved, a motion, after verdict, to dismiss
for want of jurisdiction will be granted.

Motion to Dismiss.

Rosenthal & Pence, for plaintiff.

Austin Bierbower and W. P. Black, for defendant.

Bunw, J. This action was brought by the plaintiff, a citizen of
Rotterdam, Holland, against the defendant, upon a contract for the
delivery of pork, made at Rotterdam. In the declaration it is alleged
that the defendant is a citizen of the state of Illinois. The defend-
ant pleaded the general issue, and the case was tried, and a verdict
rendered for the plaintiff for $2,497. Upon the trial, the defendant,
at the close of his testimony, testified that he had, for eight or ten
years, resided, and been doing business, at Chicago; but was not a
citizen of the United States, but was a citizen of Great Britain; from
which testimony it appeared, for the first time to the court, near the
close of the trial, that the controversy in the suit was not one between
a citizen of a state of the United States and a citizen of a foreign
state, but was one between two aliens, of whiech this eourt has no
jurisdietion, under the laws and constitution of the United States.
After verdict, the defendant moved to dismiss the suit for want of
jurisdiction.

It seems clear to me, under the act of Mareh 8, 1875, that the mo-
tion must prevail. Under the practice as it stood before the passage
of that act, if the defendant did not plead specially to the want of
jurisdiction, and there were proper allegationsin the declaration show-
ing the jurisdiction, or it otherwise appeared of record in the case, the
defendant could not take advantage of any defect in the jurisdiction,
appearing upon the trial or during the progress of the cause. The mat-
ter of jurisdiction, to a certain extent, was made a question of pleading.
If the requisite diverse citizenship appeared of record, the defendant,
if he wished to dispute it, must do so by special plea in abatement,
the purpose of which rule was to keep the issue upon jurisdiction
and the issue upon the merits separate and distinet. And the order
of pleading was that pleas to the jurisdietion should be put in and
tried firgt. And if there was a plea to the merits, the right to plead
to the jurisdiction was waived, although the court might allow the de-
fendant to withdraw his plea to the merits for the purpose of plead-
ing to the jurisdiction. This was the natural and proper order of



