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CIRCUIT COURT-JUltISDICTION-Ac'f OF MAHCH 3,1875,CR, 137, ¤ 5-DISMISSAL
OF 8UIT.

'Vhen,during the trial of a casein the circuit court,it appearsfrom the tes-
timony that the �c�o�n�t�r�o�~�e�r�s�y in the suit is not one betweena citizen of a state
of the United 8tatesanda citizen of a foreign state,as allegedin the declara-
tion, but one betweentwo aliens,and no questionarising under theconstitu-
tion or lawsof the United 8tatesis involved,a motion, after verdict, to dismiss
for want of jurisdiction will be granttld.

Motion to ,Dismiss.
Rosenthalcf Pence,for plaintiff.
Austin Bierbowerand W. P. Black, for defendant.
BUNN, J. This action was brought by the plaintiff, a citizen of

Rotterdam,Holland, againstthe defendant,upon a contractfor the
delivery of pork, madeat Rotterdam. In thedeclarationit is alleged
that the defendantis a citizen of the stateof Illinois. The defendá
ant pleadedthe generalissue,and the casewas tried, and a verdict
renderedfor the plaintiff for $2,497. Upon the trial, the defendant,
at the closeof his testimony,testified that he had, for eight or ten
years,resided,and beendoing business,at Chicago; but was not a
citizen of theUnitedStates,but was a citizenofGreatBritain; from
which testimonyit appeared,for the first time to the court, nearthe
closeof thetrial, that the controversyin the suit wasnotone between
a citizen of a state of the United Statesand a citizen of a foreign
state, but was one betweentwo aliens, of which this court has no
jurisdiction, under the laws and constitution of the United States.
After verdict, the defendantmoved to dismiss the suit for want of
jurisdiction.

It seemscleadome, underthe act of March 3,1875,that themo-
tion must prevail. Under the practiceas it stoodbeforethe passage
of that act, if the defendantdid not plead specially to the want of
jurisdiction,andtherewereproperallegationsin thedeclarationshow-
ing the jurisdiction,or it otherwiseappearedof recordin thecase,the
defendantcould not take advantageof any defectin the jurisdiction,
appearinguponthetrial or duringtheprogressof thecause. Thematá
tel' of jurisdiction, to acertainextent,wasmadeaquestionof pleading.
If the requisitediversecitizenshipappearedof record,the defendant,
if he wishedto disputeit, must do so by specialplea in abatement,
the purposeof which rule was to keep the issue upon jurisdiction
andthe issueupon the merits separateand distinct. And the order
of pleadingwas that pleas to the jurisdiction shouldbe put in and
tried first. And if therewasa plea to the merits, the right to plead
to the jurisdiction waswaived,althoughthecourt might allow thede-
fendantto withdraw his plea to the merits for the purposeof plead-
ing to the jurisdiction. This was the natural and proper order of
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pleading. But the result was that the court frequently found itself
engagedin the hearingof controversieswhich it wasnever intended
shouldbelitigated in the federalcourts,andoverwhich it had in fact
no jurisdiction underthe constitution.

All that was necessaryto bring about this stateof things was to
havea collusiveunderstandingbetweentheparties,wherebythe ques-
tion of diversecitizenshipshouldnot beraised. In thatway, by putá
ting the properallegationsinto therecord,which it wasnot necessary
shouldbe sworn to, and the defendantfailing to pleadto the jurisdic-
tion, any controversybetweentwo aliens,or betweentwo citizensof
the samestate,might be litigated in the federal courts. The court,
by its own rulesanddecisions,was powerlessto remedythe evil, and
it was not remedieduntil by the act of March 3, 1875. Section5 of
that act provides-
"That if, in anysuit commencedin a circuit court, or removedfrom a state
court to a circuit court of theUnitedStates,it shall appearto the satisfaction
of said circuit court,at anytime aftersuchsuit hasbeenbroughtor removed
thereto,that suchsuit does not really and suustantiallyinvolve a disputeor
controversyproperlywithin the jurisdiction of said circuit court, or that the
partiesto saidsuit havebeenimproperlyor collusively madeor joined,either
asplaintiffs or defendants,for the purpose-ofcreatinga casecognizableor .
removableunderthis act,thesaidcircuit courtshallproceednofurthertherein,
but shalldismiss the suit, or remandit to the court from which it wasre-
moved,as justicemay require. * * *" .

This provision wholly changesthe rule that, in order to take ad.
vantageof the want of jurisdiction, the matter must be specially
pleaded. It makesit the duty of the court at any stageof the pro-
ceedingsto dismissthe casewhen this want appears. And this isas
it should be. The court oughtnot to haveits handstied, and be reo
quired to hearand determinecontroversiesover which the constitu-
tion givesit no jurisdiction, simplybecauseonepartyhasmadefalse
allegationsof citizenship,andthe otherhasfailed purposelyor other-
wise to pleadthe facts within its own knowledgeto showthe wantof
jurisdiction.

But it is contendedby plaintiff's counselthat the aboveprovision
appliesonly to two classesof cases,namely:First, wherejurisdiction
is soughtto be maintainedon accountof the oontroversybeing one
arising underthe constitution and laws of the United States;and,
second, where the partieshavebeencollusivelymadeor joined for the
purposeof oreatinga casecognizablennderthe actj and that it has
no application to a casewhere the want of jurisdiction comesfrom
the lack of the properdiverse citizenship of the parties,when that
fact is relied uponj andthat in this last casethe old rule still holds
that suchwant of citizenshipmust be pleadedspecially,or the court
cannottake noticeof it. But such3,n interpretationseemstoo nar-
row, and I think is not warrantedeither from a considerationof the
languageemployedor the mischiefintendedto be remedied. A very
largemajority of the cases,perhapsmore thanfour-fifths of thecases
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brought in the circJit courts of the United States, are cases at com-
mon law or in equity between citizens of different states or citizens
of n. state and aliens, and where the sole ground of jurisdiction is such
diverse citizenship of the parties.
lt would have been hardly expected that congress should have un-

dertaken to provide for the small number of cases where jurisdiction
comes from the fact that there is a controversy arising under the
laws or constitution of the United States, and leave unprovided for
that much larger class where jurisdiction comes from citizenship.
Besides, there was no need to provide for the former class as it was
always the rule in a suit between citizens of the same state claiming
under grants from different states, or where the controversy was al-
leged to be one arising·under the laws of the United States, that if it
appeared upon the trial or hearing that the court had not jurisdiction
of the subject-matter of the controversy, it should dismiss the cause.
In my judgment the first clause of section 5, "that such suit does

not really and substantially involve a dispute or controversy properly
within the. jurisdiction of said circuit court," covers all classes of
cases, whatever the claimed source, or ground of jurisdiction may be.
lt is said that this clause is only intended to apply to cases where the
court gets jurisdiction by virtue of the subject-matter, and that these
are only cases arising under the constitution or laws of the United
States. But all questions of jurisdiction, as a ground of jurisdiction
in the federal courts, are qnestions of jurisdiction of the subject-mat-
ter. The circuit court has not jurisdiction of the subject-matter of
controversies at common law or in equity, unless the proper diverse
citizenship exists. If it were merely a question of jurisdiction of the
person, as in case of defective service, a general appearance would
waive it. But it is well settled that neither a general appearance nor
express consent can confer jurisdiction upon the circuit court of an
ordinary controversy at common law or in equity between citizens of
the same state. The parties must be citizens of different states, to
give the court jurisdiction of the dispute or controversy. If, in the
course of the proceedings, it shall appear that the case is one of
which the court has not jurisdiction, as that it involves a dispute or
controversy at common law between citizens of the same state, or be-
tween aliens, it becomes the duty of the court to dismiss the case.
The cases of Williams v. Nottawa, 104 U. S. 209, and Farmingtonv.
Pillsbury, 114 U. S. 138, S. C. 5 Sup. Ct. Rep. 807, arising under
this section, were both cases where parties had been collusively made
or joined; but the language and decisions of the court cover every
case where it appears to the satisfaction of the court that it is one
where it has no jurisdiction, and, in my judgment, should rule the
case at bar. In the latter case, on page 144, the court, �s�p�e�a�k�i�n�~ by
Chief Justice WAITE, say:
"The old rule, established by the decisions which required all objections to

the citizenship of the parties, unless shown on the face of the record, to be
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t.ake,ll by plel\fn abatement,before�p�l�e�a�d�~�n�g to the merits, waschanged,and
thecourtswere. given full authorityto protect themselvesagainst the false
pretensesof appatentparties. This is a statutoryprovisionwhichoughtnot
to be neglected. It wasintendedto promotetheendsof justice,andis equiv.
'llent to an expressenactmentby congressthat thecircuit court shall not
havejurisdiction of suits which do not reallyandsubstantiallyinvolve a dis-
puteor controversyof which theyhavecognizance,nor of suitsin which par-
ties have been improperlyor collusively madeor joined for the purposeof
creatinga casecognizableunderthe act."

See,also,Raev. Grand Trunk Ry.Co.14 FED. REP.401,which was
a ease,like �t�h�i�s�~ betweentwo aliens,and Ryanv. Young,9 Biss. 63,
by Mr. JusticeHARLAN. Both thesecases,I think, areauthority fOI
thA ruling here.

'Thecasewill be dismissedfor want of jurisdiction.

BOSTON ELEOTRIO Co. tJ. ELEOTRIC GAS LIGHTING Co.

SAME v. NEW ENGLAND ELECTRIO MANUF'Q Co.

(Uircuit Court. D. Ma88achusett8. May 20, 1885.)

;JURISDICTION OF CmculT COURT-FOREIGN CORPORATIONS-ATTACHMENT-PuB.
ST. MASS. CR. 105, ¤ 28.

Defendantcorporations,organizedunderthe lawsof Maine,buthavingtheir
principal placeof businessin Massachusetts,wherea majorityof their officers
anddirectorsresided,were sued in the circuit court for the district of .Massa-
chusetts; the writs iJeing served by attachmentof corporatepropertywithin
the latterstate,andby serviceon the corporateofficers. Held, on plesato the
jurisdiction,that thecourt hadno jurisdictiun.

Pleato Jurisdiction.
J. E. Abbott, for plaintiffs.
E. P. Paysonand A. Eastma,n,for defenllants.
COLT, J. The defendants'pleas,in both thesecases,raisea. ques-

tion of jurisdiction. The defendantcorporations,organizedunder
.the laws of Maine, havebeensuedin thecircuit court for thedistrict
of Massachusetts. The writs were served by attachmentsof cor-
poratepropertywithin this state,and by serviceupon the properof-
ficers here, if suchservicecould be legally made. It is agreedthat
the defendantcorporationshavea usualand principal placeof busi-
nessin Boston; that the president,treasurer,and a majority of the
directors of each corporationreside in the state; and that the in-
fringementsfor which theseactionsare broughtwerecommittedhere.

The act of 1875, (18 St. 470,)following the eleventhsectionof the
judiciary act of 1789, provides that no civil suit shall be brought
againstany person in any otherdistrict than that whereof he is an
inhabitant,or shall be found at the tim.e of servingthe writ. Courts


