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BAYLE and others v. CITY OF NEW ORLEANS.1

(Circuit Oourt, E. D. Louisianrt. June4, 1885.)
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1. MUNICIPAL LAW-MISAPPROPRIATION OF FUNDS.
An ordinancemakingan appropriationof thefundsof a city, derived from

taxation,for purposeswholly beyondthe purviewof municipalgovernment,is
a wrongful appropriationof thefundsheld in trust for thetax-payerslind peo-
ple to pay the alimonyand legitimate expensesof the city, and is, in short,
ultra. vires, illegal, null, andvoid.

2. JURISDICTION-INJUNCTION.
Residenttax-payershavethe right to invoke the interpositionof a courtof

equity to preventan illegal dispositionof the moneysof a municipal corpora-
tion or the illegal creationof a debt which they, in commonwith otherprop-
ertyholders,mayotherwisebe compelledto pay. Ol'wnptonv. Zabriskie,lOlU.
8.609.

In Chancery. Rule for an injunction.
Edgar H. Farrar, E. B. Kouttschnitt, Charles B. Singleton,Rich-

ard H. Browne,Benj. F. Choate,Edwctrd D. White, EugeneD. Sewn-
ders, John H. Kennard. W. W. Howe,S. S. Prentiss,and Charles E.
Schmidt,for complainants.

Walter H. Rogers,City Atty., for defendants.
PARDEE, J. An injunction,pendentelite, is askedon the following

bill:
"JosephBayle, a residentof the city of New Orleansand stateof Louis-

iana,andacitizenof theFrenchRepublic,bringsthis bill of complaintagainst
the city of New Orleans,a municipal corporation organizedunder the laws
of the stateof Louisiana,and as such a residentof said state,andagainst
IsaacW. Patton,treasurer,and John N. Hardy, comptroller,of the city of
New Orleans.both citizens of the stateof Louisiana,and residing in this
uistrict.

"And thereuponyour orator complains andsays: Thatyour orator is a
residenttax-payel' of the city of New Orleans,who pays annuallyinto the
city treasurymunicipal taxesexceeding$500 in amount; that sometime in
theyear1884. the city of Philadelphiawas applied to by the World's Indus-
trial and Cotton CentennialExpositionto allow a certain bell, well known
as the 'Liberty Bell.' to be sentto New Orleansandput upon exhilJition on
the groundsof the saidexpositioncompany;that the said bell wastransmit-
ted to New Orleans by the city of Philadelphia,and placed upon exhibition
in the exposition grounds,with someagreementor underst.andingthat the
saidbell should beconsideredasin the custodyof the corporationof the city
of New Orleans,and that it shouldbe returnedto the city of Philadelphiaat
thecloseof the exposition,on or aboutthe thirty-first of. May, 1885;andthat
saidbell was,asyourorator is informedand believes,andsocharges,brought
to the city of New Orleansby rail, and without charge, and that the com-
mitteeor personsin chargeof said bell werealso brought to the city of New
Orleansfree of transportationexpenses.

"Your orator is informedand believes,andso charges.that anyof therail-

1Heportedby JosephP. Hornor, Esq;.of the "ew Orleansbar.



S!-.t: FEDERAL REPORTER.

r08,lsL:"Ii:1g out of the city of New Orleansarenow willing and anxiousto
haul the said bell back to Philadelphiafree of charge,and also to transport
to and from Philadelphiasuchreasonablecommitteeof personsas may be ap-
pointed to take chargeof it; that the council of the city of New �O�r�l�e�a�n�~

have organizeda junketing expeditionto go to Philadelphia,oHtensibly in
chargeof the said bell, anddid. on tlie twenty-seventhdayof April, 1885,by
ordinance:Xo. 1,214,councilseries,makeanapprojlriationof $5.000out of the
public treasuryof the cit}\" of New Orleans,statingthat the samewas for the
purposeof defraying all expenseswhich might accrue by the return of the
liberty bell from theexpositiongroundsto thecity of Philadelphiaat theclose
of the exposition,and directing by the said ordinancethat the comptroller
shouldwarrantupon the treasurerwhenevertherewerefunds h thetreasury
to pay this appropriation.

"Now, your orator avers that thlS appropriationunderordinance1,214 is
absolutelynull, void, andof no'effect orvalidity; that theremovalof thesaid
liberty bell, and the contract,agreements,and understandingswith reference
theretoare beyond thecorporateauthorityof the city of New Orleans.and
that thecity council hasno powerto expendany moneyfor any of the pl,;'

posesmentionedin saidordinanceNo. 1,214.
"Furthercomplaining,your oratoraversthat he is informedand believes

andso charges,that thesaid city of New Orleans,through someof its olli-
daIs, havfj agreedwith the NortheasternRailroad Companyto take thesaid
bdlback to Philadelphiafree of cost of transportation,and that the said
XortheasternRailroad Companyhasagreedto give free passesto a sufficient
llHmber of personsas a committeein chargeof said bell; thesamenot being.
from any point of view, legitimatemunicipalexpenditnreswithin the power
of the city of New Orleans;thatyour orator, in companywith all othertax-
payersof thecity of .New Orleans,will receive irreparableinjury and darnago
from this unlawful appropriationof pUblic money,and that they are entitled
to tlw protectionof a court of eqnity to enjoin and restrain this void act, as
t hey andyour oratorareentirely wi thout remedyin a court of law."

The allegationsof fact ill the bill are substantiallyshownby affi-
davit and are not denied. Thecounter-affidavitsshowthatthe board
of two policemenof Philadelphia,in charge of the liberty bell, has
beenpaid for the last two months by the city, and that the city has
paid for tIle symbolical decorationof said bell, which expensesare
expected to be met by the appropriationunder the said ordinance.
1'here is no doubt that the said ordinancemakes an appropriation
of the funds of the city of New Orleansderived from taxation for
purposeswholly beyondthe purview of municipal government; is a
wrongful appropriationof the funds held in trust for the tax-payers
and people of New Orleans to pay the alimony and legitimate ex-
pensesof thecity; and is, in short, �t�~�l�t�r�a vires,illegal, null, and void.
SeeactsLa. 1882,No. 20, pp. 20, 21,¤¤ 7,8; 1 Dill. Corp. ¤ 52et seq.;
Hood v. Lynn;1 Allen, 103; Tash v. Adams,10 Cush.252; Claflin v.
Hopkinton, 4 Gray, 502; Murphy v. Jacksofwille,18 Fla. 318; Grant
Co.' v. Bradford, 72 Ind. 455; Hendersonv. Corington,14 Bush,312;
Co'rnell v. Guilford, 1 Denio, 510; Hodgesv. Bujfalo, 2 Denio, 110;
Halstead v. Mayor, etc., of New York, 3 N. Y. 433; New London v.
Brainard, 22 Conn. 552.

The principle thata municipalcorporationcanhaveno otherpower
than thosederivedfrom constitutionalor legislativegrants,expressly
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or by necessaryimplication, is well settledin Louisiana,and is set-
tled for the city of New Orleansin Guillotte v. New Orleans, 12 La.
Ann. 432. .'

The illegality andnullity of the ordinancebeingclear, the question
remainingfor decisionis as to the jurisdiction and propriety of an
injunction in this particular case. "In this country, the right of
propertyholdersor taxableinhabitantsto resortto equity to restrain
municipal corporationsand their officersfrom transcendingtheir law-
ful powers, or violating their legal duties,in any mode which will
injuriously affect the tax-payers,-suchas making an unauthorized
appropriationof the corporatefunds, or an illegal dispositionof the
corporateproperty,or levying and collecting void and illegal taxes
and assessmentsupon real property,under circumstancespresently
to be explained,-hasbeenaffirmed or recognizedin numerouscases
in manyof the states. It is the prevailingdoctrineon this subject."
Dill. Mun. Corp. ¤ 731.

In New London v. Brainard, 22 Conn. 552, which was a caseof
injunction to restrainappropriationto celebratethe fourth of �J�1�.�~�l�y�,

the supremecourt of Connecticut,in holding that a citizen and tax-
payeris entitled to an injunction to restrainan illegal appropriation
of the moneyof the city, said, in substance,that it is so becausethe
city corporationholds its moneysfor the corporators,to be expended
for legitimate corporatepurposes;and a misappropriationof these
funds is an injury to the tax-payer,for which no other remedyis so
effectualor appropriate. SeeDill. ¤ 732et seq., for the manycases
sustainingthis doctrine.

And in Crampton v. Zabriskie, the supremecourt of the United
Statesseemto indorsefnlly the positionof Dillon, for that courtsays:

"Of theright of residenttax-payersto invoketheinterpositionof a courtof
equity to preventan illegal dispositionof the moneysof the county,or the
illegal creationof a debt which they, in commonwith otherpropertyholders
of a countymayotherwisebe compelledto pay,thereis at this day no serious
question. The right has beenrecognizedby the statecourts in numerous
cases;andfrom thenatureof thepowersexercisedby municipalcorporations,
the greatdangerof their abuse,and the necessityfor promptaction to pre-
vent irremediableinjuries. it would seememinentlyproperfor the courtsof
equity to interfereupon the applicationof the tax-payersof a countyto pre-
ventthe consummationof a wrong,whenthe officers of thosecorporationsas-
sume,in excessof their powers, to createburdensupon property holders.
Certainly,in theabsenceof legislationrestrictingtheright to interferein such
casesto public officers of the stateor county, therewould seemto be no sub-
stantialreasonwhy a bill by or on behalfof individual tax-payersshouldnot
be entertainedto preventthe misuseof corporatepowers. The courts may
besafelytrustedto preventtheabuseof theirprocessin suchcases. Thosewho
desireto consultthe leadingauthoritieson this subjectwill find them stated
or referredto in Mr. Dillon'S excellenttreatiseon the Law of Municipal Cor-
poration." Grampton v. Zabriskie, 101U. S. 609.

Therebeingno doubtas to the illegality of the ordinanceand the
appropriation,and no reasonabledoubt as to the appropriatenessof
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the remedysought, nor as to the jurisdiction of the court, the pa-
triotic phaseof the caseis not potentenough to affect the action of
thecourt. If, in Massachusetts,Connecticut,New York, Virginia, and
other states,municipalcorporationsare not permitted to encourage
and disseminatepatriotismand the love of liberty by celebrations,at
municipal expense,of the fourth of July, the surrenderofCornwallis,
and other �s�t�i�r�r�i�n�~ epochsin the history of the country, therewould
seemto be no reasonwhy this court should hold its hand,and not
preventthe city of NewOrleans,at theexpenseof hertax-payers,from
advertisingthe patriotismof her mayor, council, and citizensby ap-
propriateceremoniesand enthusiasmanddecoration,in the returnof
the famousand honoredliberty bell to the city of Philadelphia.

As was aptly suggestedby counselin argument,municipalcorpora-
tionsper8e exhibit the highestpatriotitlm in obeying the laws made
for their government.

Under the circumstancesand law of this caseit Beemsthe plain
duty of the court to grant the injunction as prayed for; and it is so
ordered.

CEN'rRAL TRUST Co. v. TEXAS & ST. L. By. Co.t

(Circuit Court, E. D. �M�~�·�8�8�o�u�r�i�. Jnne I, 1885.)

1. EQUITY PRAC'l'ICE-DELA Y IN FILING ANSWER.
A foreclosuresnit baving beeninstitutedagainsta railroad companyupon a

mortgagegiven to secureits bonds,the companyappearedand consentedto
the appointmentof a receiver,andassentedto all stepsthereaftertakenin the
the casewithout filing any answerfor abouta yearand a half, and then asked
leaveto file an answer. Held, that if thedefendanthada meritoriousdefense,
ananswerstatingit, underoath,might be submitted,providedit wasshownto
the satisfactionof the court by explanatoryaffidavits that therewasa goodex-
cusefor the delay.

2. �~�I�O�R�T�G�A�G�E�-�D�E�F�A�U�L�T IN PAYMEN'r OF IN1.'EREST-ULAUSE AS TO PlUNCIPAL-
FOHECLOSUItE.

Semble,thl\! wherea mortgageis given hyarailroad companyto securethe
paymentof bondsand interestcouponstheretoattached,the trustee may in-
stitute foreclosureproc('eding-simmediately upon default in the paymentof
intere,t,andthat the right so to do is not affectedwherethe mortgageprovides
that in casethe mortgagor"fail to paythe intereston anyof the said bondsat
any time \'then the samemay becomedue and paYllbJeaccording to the tenor
thereof,and shall continuein default for six months aftersuch paymenthas
beendemanded, .. .. * then and thereuponthe principal of all the bonds
herebysecuredshall becomeimmediatelydueand pUiyable,provided,etc.; and
that in suchcase >II' * * the trustee 'If * >II' may take,with or without
entry or foreclosure,actual possessionof said road;" andJails to proVide exá
presslyfO,r immediatefOl'eclosureuponsuchdefault.

In Equity. Foreclosuresuit. Motion for leaveto file an answer.
A receiverwas appointedin this case,with the consentof the de.
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1 Reportedby'Benj. F.' Hex, Esq.,of the St. Louis bar.


