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the commission agreed upon.! Inan action against the seller, however, upon
such a contract, evidence to prove a usage among brokers as to thetime when
a commission is to be considered earned, was held inadmissible.? An agree-
ment by a person, desiring to purchase land, to convey a part of it to the sell-
er’s broker, cannot be enforced by the broker, if one of the considerations of the
agreement was that he would put such person in communication with the
seller.? : .

Tested by the rules above laid down, there can be no doubt of the correct-
ness of the principal case. M. D. EWELL.

Chicago, June 8, 1885.

1 Rupp v. Sampson, 16 Gray, 398; Siegel 3 Rupp v. Sampson, supra.
v. Gould, 7 Lans.177; Mullen v. Keetzleb, 8 Smith v. Townsend, 109 Mass. 500,
7 Bush, 253. See, also, Redfield v. Tegg,
38 N. Y. 212,

In re MoVey.
(District Qourt, D. Calfornia. April, 1885.)

Courrs-MARTIAL—JURISDICTION OF CIviL CourrTs—Haneas Conrpus. .

Within the sphere of their jurisdiction, the judgments and sentences of
courts-martial are as final and conclusive as those of civil tribunals of last re-
gort, and the only authority of the civil courts is to inquire whether the mili-
tary authorities are proceeding regularly within their jurisdiction. If they
are, they cannot be interfered with, no matter what errors may be committed
in the exercise of their lawful jurisdiction,

On Habeas Corpus.

J. H. Dickinson, for petitioner.

Lieut. Col. W. Winthrop, Dep. Judge Adv. Gen., for respondent,
Major A. M. Randol, First artillery.

Horpman, J. The return to the writ shows that the petitioner is a
military conviet, imprisoned under the sentence of a military court-
martial, regularly convened at Fort Vancouver, Washington Territory.
Thé record of the court-martial shows that the petitioner was tried
for having deserted on the thirteenth of April, 1877, from an enlist-
ment made March 12, 1877. In his defense, the petitioner pleaded
that at the time of his enlistment he was a deserter; that in 1875
be had been tried and convicted of a desertion from a previous en-
listment; that e had been sentenced to imprisonment and to be dis-
honorably discharged from service; that he had escaped from cus-
tody without receiving a certificate of discharge and had subsequently
‘made the enlistment, for desertion from which he was on trial. He
therefore claimed that under section 1118 of the Revised Statutes,
which prohibits the enlistment of a “deserter,” his enlistment was
void, and that he could not be held for the violation ¢f an engage-
ment prohibited by law.  The court overruled the plea, and the peti-
tioner was tried, convicted, and sentenced. It is not denied that,
within the sphere of their jurisdiction, the judgments and sentences
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of courts-martial are as final and conelusive as those of eivil tribun-
als of last resort. In re Bogart, 2 Sawy.402; Dynes v. Hoover, 20
How. 82.

The only authority of the. civil courts is “fto inquire whether the
military authorities are proceeding regularly within their jurisdie-
tion. If they are, we cannot interfere, no matter what errors may
be committed in the exercise of their lawful jurisdiction.” Per Mr.
Justice Sawyer, In re White, 9 Sawy. 52; S. C. 17 Fep. Rep. 723.
In the same case it is observed:

“It is not disputed that a military court-martial has general jurisdiction to
try a party for the military offense of desertion. * * * This covers the
whole ground. Jurisdiction to determine whether the party is guilty of the
offense necessarily involves the jurisdiction to determine what constitutes the
offense under the statute,—jurisdiction fo construe the statute and adjudge
what under the statute constitutes a good defense against the prosecution;
and to determine whether or not the fucts exist which are claimed to consti-
tute a valid defense.”

If, as is held by Mr, Justice Sawyer, “jurisdiction to determine
whether a party is guilty of the offense necessarily involves the juris-
diction to determine what constitutes the offense,” the proceedings
of the court-martial in the present case were within its jurisdiction.

I have met with no reported cases where a defense such as now set
up has been entertained; still less where the sentence of a coaurt-mar-
tial, after disallowance of the plea, has been held void for want of ju-
risdiction. The defense, however, has beretofore been interposed. In
the very valuable digest of opinions of the judge advocate general by
Lieut. Col. Winthrop, I find a note of an opinion by the judge advo-
cate general, as follows:

“A deserter who enlists, and afterwards again deserts, cannot, on being
brought to trial for the second offense, defend on the ground that his enlist-
ment was void, and that he, therefore, is not amenable to trial. A. plea or
defense to this effect should not be sustuined by the court.”

I cite this ruling to show that the defense now relied on has been
heretofore set up, and tha{ the question of its validity has appar-
ently been left to the determination of the military tribunal.

It is true that In re Wall, 8 Fro. Ree. 85, Mr. Justice LoweLL de-
clines to decide whether an illegally enlisted minor who openly leaves
the service, after formally demanding his discharge, would be guilty
of desertion; but he does not intimate that if tried and convieted by
a court-martial, its judgment would be wholly void for want of juris-
diction. By the forty-seventh article of war it is provided—

“That any officer or soldier who, having received pay, or having been duly
enlisted in the service of the United States, deserts the same, shall, in time of
war, suffer death,” etc. ‘ ’

It would seem that in this article the reception of pay is treated
as the equivalent of a due enlistment. In the case at bar, the peti-
tioner was, at the time of his desertion, a de.facto soldier of the United
States. He had voluntarily assumed the obligations, and had at-
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tempted to secure the rights, of an enlisted man. To avoid the con-
sequences of his last erime he sets up as a defense that he has com-
mitted three previous offenses: (1) A former desertion; (2) an
escape from confinement after conviction of that crime, and without
waiting for a certificate of dishonorable discharge; (3) a fraudulent
re-enlistment in violation of the law and under an assumed name.
It was not claimed on the argument that during the time of his act-
ual service he could commit with impunity any military offense. It
was only contended that he could not commit the offense of desertion.
The distinetion is not very apparent. It would seem that he must
be regarded either as a civilian or s soldier. If the former, he was not
amenable to the military law. If the latter, he was subject to that
law for any offenses against its provisions. Buf the elaim to immu-
nity from punishment for desertion would even extend to desertion
by a sentry from his post, by which the safety of the army might be
compromised, or to desertions in time of war in the face of the enemy,
and even to desertions to the enemy for the purpose of conveying
plans of fortifications or other information obtained in the course of
his service.

It may be urged with great force (1) that by the general princi-
ples of law a man cannot profit by his own wrong, still less by his
crime;: (2) that the obvious intent of the statutory provisions prohib-
iting the enlistment of deserters was to attach an additional penalty
for a crime, and not to confer an immunity from the consequences
of its repetition; and (3) that the interests and even the necessities of
the service forbid the allowance of the defense set up by the petitioner.
But this question if is unnecessary, perhaps improper, now to decide ;
for even if the ruling of the court-martial was erroneous, this court
has no jurisdiction to correct the error or to reverse its judgment.

Petitioner remanded.

In re Boston & Fammaveny Iroxn Works, Bankrupts.
(Cireuit Court, D. Massachusetts. April 30, 1885.)

BANERUPTCY—CLATM FOR PROFITS FOR INFRINGEMENT OF PATENT. .
A claim for an account of profits against an infringer of a patent-right is not
provable against his estate in bankruptcy under Rev. 8t. § 5067,

Appeal in Bankruptey.

Browne & Browne, for petitioners.

C. E. Washburn, for defendant.

Cort, J.. On March 2, 1878, the Boston & Fairhaven Iron Works
filed a petition in bankruptey in the United States district court of
Massachusetts, and were adjudged bankrupts. On the twenty-second



