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(Circuit Court, E. D. Louisiana. January30, 1885.)

SEAMEN'S WAGES-REV. ST. H 4577-4586.
The generalmaritimelaw, which, in a caseof scminauJrf/!Jium,or wherethe

vesselwas condemnelland sold as too unseaworthyto be repaired,gavedis-
chargedseamenpassagehomeandwagesup to the time of reachinghome,is
rnoditiedby the statutesof the United Stateswhich providefor all casesof dis-
�~�h�a�r�g�e of seamenin foreign ports,and,in caseof destituteseamen,their return
home,by the consularagentsof theUnited States,at theexpenseof a fund de-
rived from tbeone-thirdof the threemonths'extrawagescollectedby thecon-
suls or agentsfrom aU American ships dischargingseamenin foreign ports,
exceptwhereshipsarestrandedor wrecked,or condemnedasunfit for service.
Seesections4577-4586.Hev. St.

Admiralty Appeal.
R. King Cutler and E. D. Craig, for libelants.
W. S. Benedictand AmbroseSmith, for defendant.
PARDEE, J. About December,1882, the schoonerJohnG. Whip-

ple, of which the successionof PeterA. Frontywasthe owner,and of
which HenryOtis was the mortgageein possessionandcontrol, sailed
from this port for the portof Minatitlan, Mexico, with a cargoof lum-
ber. With moreor less trouble from leakingthe voyagewas made
in safety,and the cargodelivered. A returncargoof mahoganytim-
ber was loaded,consignedto said Otis, nnd, on the 14th day of Feb-
ruary, 1883,thesaidschoonersailedfrom saidport of MinatitIan for
the port of New Orleans. At the time of sailing, accordingto the
swornprotestof the master,mate,and carpenter,-thetwo latter be-
ing libelantsherein,-thesaidschoonerwastight, staunch,andstrong;
hadhercargowell andsufficientlystowedandsecured;hadherh9,tcheB
well calkedand covered; and was well and sufficiently manned,etc.
On the sixteenthof Februarysheencounteredheavyhead seasand
storms,which sodistressedher throughlaboringandleakingthat the
master,on consultationwith his officers and crew, abandonedthe
voyage and turned back to the port of departure,which was safely
reachedon the seventeenthday of February. On the 17th the mas-
ter appearedbefore theAmericanconsulandmadeprotest,which on
the 20th was �e�x�t�e�n�d�~�d�, and was signedand sworn to by the master,
mate,andcarpenter. Onthe sameJay,on applicationof the master,
theconsulorderedasurvey,which resultedin recommendingtheforthá
with dischargeof the cargoto ascertainthe causeand extentof the
leaks. After the dischargeof cargo,on the first of March, theconsul
orderedanothersurvey,which, on March 3d, resultedin finding as
follows:

"We find five planks on eachside startedfrom her transom,main boom
broken,her jib-stayparted,the after-port chain-platebroken,and the bolts
1003e;her seamsfrom light-watermark to plankshire and wood endsopen,
causinggreatleaks; her water-wayseamswe find very muchopen,andthere
is no doubtthat the seamssprungopenin the sea-way,causingher to leak

I Reportedby JosephP. Hornor, Esq.,of the New Orleansbar.
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badly; that thesaid vesselis badly strainedand unfit for seain her present
condition,and in dilapidatedcondition, which would necessitatea repair,
which in this port could notbehad,butatanexorbit,antexpensewhichwould
far exceedher valuewhen completed."

On this finding the schoonerwasadvertisedand sold,the saletak-
ing place on March 7th, under the authority of the consul. .March
8th thecrewwere paidoff in full anddischargedby theconsul,butno
future pay wasgiven then, nor expensefor sendingthem homewas
provided. Theentire crewreturnedto this port at their own expense,
and havebrought their libel againstOtis as owner, eachfor three
months'advancepay, for $25 expenseof passagehome,and for $10
expenseof board in foreign port while waiting to get passagehome.
In the district court their demandwas rejected.becausethe evidence
showedacondemnationandsaleof theschoonerwithin theprovisions
of section4583 of the RevisedStatutesof theUnitedStates,in which
caseno damagein the natureof extra wagesor for expensesor pas-
sagemoneyis recoverableunderthe law. In this court the right to
recoveris claimed,notwithstandingthesaleandcondemnationunder
article 4583, becausethe schoonerwas unseaworthywhen shesailed
from the port of New Orleans,within the knowledgeof Otis. asowner.
andunknownto libelants,from whom it was concealed.

The evidencein the record does not satisfactorily show that the
schoonerwas unseaworthywhen shesailedfrom the port of New Or-
leanson the voyageto Minatitlan; and suchfact of unseaworthiness
is entirely inconsistentwith the fact that the voyage was made in
safety, with the sworn protestof February20th of two of the libel-
ants,and with the additional fact that at Minatitlan no complaint
was madeby anyof the crew,undersection4559of the RevisedStat-
utes,which providesfor a surveyin caseof unseaworthinessin a for-
eign port. But. consideringthe fact that the schoonerwas old and
decayed,and leakeda gooddeal onthevoyageto Minatitlan, andwas
found to be dilapidatedby the boardof surveyafter her return from
the attemptedvoyagefrom Minatitlan to New Orleans,I am disposed
to think that shewas unseaworthywhensheleft New Orleans. The
evidence,however,entirelyfails to show that Otis, the allegedowner,
but really the mortgageein possession,had any knowledge of her
unseaworthinessor acted with badfaith in any respect. The libel-
antscannot,therefore,recoverfrom him on anysuchground. In fact,
in no aspectof the casemade by the evidencecanI see that libel-
antscanrecoveragainsttherespondent.

Section4583, to the effect that "no paymentof extra wagesshall
be requiredupon the dischargeof any seamanin caseswherevessels
are wrecked or stranded,or condemnedas unfit for service,"makes
no exception in terms, and, unlesswe can havea casewherea ship
shall be condemnedas unfit for service,and yet be seaworthy,it
would seem to be difficult to imply or infer an exception. It would
seemthat no statutoryright to threemonths'wagescan exist in any



KELLY v. OTIS. 905

case of discharge of seamen in a foreign port, where the vessel is con·
demned as unfit for service. The three months' extra wages under
the statute are clearly intended to be in Heu of expenses and passage
money, to enable the discharged seamen to return home.
'rhe general maritime law which, in a case of seminaufragium,or

where the vessel was condemned and sold as too nnseaworthy to be
repaired, gave discharged seamen passage home, and wages np to the
time of reaching home, is unquestionably affected and modified by the
statutes of the United States, which provide for all cases of discharge
of seamen in foreign ports, and, in case of destitute seamen, their re-
turn home by the consular agents of the United States at the expense
of a fund derived from the one-third of the three months' extra wages,
collected by the consular agents from all American ships discharging
seamen in foreign ports, except where ships are stranded or wrecked,
or condemned as unfit for service. See sections 4577-4586, inclusive,
of the Revised Statutes of the United States.
Before the statute of 1856, (11 St. at Large, 62,) where the pro-

vision, "that in cases of wrecked or stranded ships or vessels, or where
vessels arecondemned as unfit for service, no payment of extra wages
shall be required," first appears in the laws of the United States,
courts of admiralty usually followed the case of The Dawn, where
Judge WARE, in a case like the present, denied the three months' ex-
tra wages, but allowed a sum in addition to wages sufficient to defray
expenses of returning home, to be paid out of the proceeds of the sale
of the vessel, (see Davies, 121, and Fland. Mar. Law, § 473;) but
since the act of 1856 the cases generally deny, when the ship was
condemned and unfit, both extra wages and expenses home. See
Hoffmanv. Yarrington, 1 Low. 168; Drew v. Pope,2 Sawy. 72; Gal-
lagher v. Murray, 10 Ben. 290.
In Henopv. Tltcker, 2 Paine, 151, and perhaps other cases decided

before the act of 1856, it is intimated that the extra wages stand upon
a different footing if the ship were started on her voyage in an unsea-
worthy condition, and that in such case they might be recovered.
While I am not disposed to concede that in any case where the ship
is condemned in a foreign port as unfit for sea service, that the extra
three months' wages can be recovered, I am of the opinion that, in
case of fraud or bad faith on the part of the owner, a seaman dis-
charged improperly or prematurely may recover all the damages suf·
fered by reason of such discharge.
Entertaining these views of this case, it follows that the extra

wages demanded must be refused, because the schooner was con-
demned in a foreign port as unfit for sea service, and the demand for
expenses in returning home incurred by libelants must be rejected
because no fraud nor bad faith existed on the part of Otis, consider-
ing him as the responsible owner.
Let a decree be entered affirming the decree rendered in the dis-

trict court in this case, with costs against libelants.
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THE PRINZ GEORG.t

BEI,LIOI and others v. THE PRINZ GEORG.á

(Uircuit Oourt, E. D. Louisiana. Decemher25, 1884.)

1. ADMTRALTy-JOINDER OF PAR'rms.
"Wherea thing is defendant,and severalpersonsare assertingrights in it,

distinct but bcforethe sametribunal, the prlJceedingsare,for certainpurposes,
necessarilyto be consideredtogether,i. e., to rank the claimsor to proportion
the proceeds. o. C. 19 FED. l{e;p. 653, affirmed.

:.l. THIi: PASSENGERACT, 22 ST. AT LARGE, 186.
The responsihilitiesanddutiesdevolvinguponvesselsand their mastersun-

der the passengeract of 1882(22 ot. at Large,106) canno. be evadedby a con-
tract of charter.

:J. SAMlt,-SECTION 4.
The penaltyof threedollars per diem for each passengerput upon shortal-

lowance for food andwater,given by the fourth sectionof said �p�a�~�s�e�n�g�e�r act,
constitutesIt claim againstthe vcs:;eJ,and may lie enforced by proceedingsin
rem.

Admiralty Appeal.
B. King Outler and Richard De Gra,y, for libelants.
E. W. Huntington,Horace L. Dufour,GeorgeH. Bmughn,and Em-

metD. Oraig, for claimants.
PARDEE, J. The district judgedecided(1) thatthe libelantsmight

join their actions in one commonlibel; (2) that the responsibilities
anddutiesdevolving upon vesselsand their mastersunder the pas-
sengeract of 1882 (22 St. at Large, 186) could not be evadedby a
contractof charter; (3) and that the penaltyof threedollars per diem
for eachpassengerput on shortallowancefor food and water, given
by the fourth sectionof saidact,constituteda claim againstthe ves-
sel, andmight be enforcedby proceedingsin rem. Thereasonsgiven
for thus deciding seemto be full and conclusive,and I deemit un-
necessaryto amplify or add to them.

The next point in this caseto bedeterminedis what said section4
of said passengeract requires to be furnished to each passengerin
�t�h�~ way of food, under the penalty of three dollars per day. The
languageof the act is:

"An allowanceof good, wholesome,and proper food, with a reasonable
quantityof fresh provisions,which food shall be equalin valueto oneanda
h<tlf navy rationsof the United8tates,andof fresh waternot less than four
quartsper day, shall be furnishedeachof suchpassengers. * * * If any
suchpassengersshall at any time during the voyagebe put on shortallow-
ancefor food and water, the masterof the vesselshall pay to eachpassenger
threedollars for eachandeverydaythepassengermay havebeenput on short
allowance,exceptin caseof accidentswherethe captainis obligedto put the
passengerson shortallowance."

It hasbeenassumedin argumentthat oneand a half navyrations
in kind are requiredfor eachpassengerunder this law, but I cannot
assentto this view, not only becauseof the exact languagein ques-

I Hepol'tedby JosephP; Horner,Esq.,of the New Orleansbar.


