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BEI,LIOI and others v. THE PRINZ GEORG.á

(Uircuit Oourt, E. D. Louisiana. Decemher25, 1884.)

1. ADMTRALTy-JOINDER OF PAR'rms.
"Wherea thing is defendant,and severalpersonsare assertingrights in it,

distinct but bcforethe sametribunal, the prlJceedingsare,for certainpurposes,
necessarilyto be consideredtogether,i. e., to rank the claimsor to proportion
the proceeds. o. C. 19 FED. l{e;p. 653, affirmed.

:.l. THIi: PASSENGERACT, 22 ST. AT LARGE, 186.
The responsihilitiesanddutiesdevolvinguponvesselsand their mastersun-

der the passengeract of 1882(22 ot. at Large,106) canno. be evadedby a con-
tract of charter.

:J. SAMlt,-SECTION 4.
The penaltyof threedollars per diem for each passengerput upon shortal-

lowance for food andwater,given by the fourth sectionof said act,
constitutesIt claim againstthe vcs:;eJ,and may lie enforced by proceedingsin
rem.

Admiralty Appeal.
B. King Outler and Richard De Gra,y, for libelants.
E. W. Huntington,Horace L. Dufour,GeorgeH. Bmughn,and Em-

metD. Oraig, for claimants.
PARDEE, J. The district judgedecided(1) thatthe libelantsmight

join their actions in one commonlibel; (2) that the responsibilities
anddutiesdevolving upon vesselsand their mastersunder the pas-
sengeract of 1882 (22 St. at Large, 186) could not be evadedby a
contractof charter; (3) and that the penaltyof threedollars per diem
for eachpassengerput on shortallowancefor food and water, given
by the fourth sectionof saidact,constituteda claim againstthe ves-
sel, andmight be enforcedby proceedingsin rem. Thereasonsgiven
for thus deciding seemto be full and conclusive,and I deemit un-
necessaryto amplify or add to them.

The next point in this caseto bedeterminedis what said section4
of said passengeract requires to be furnished to each passengerin

way of food, under the penalty of three dollars per day. The
languageof the act is:

"An allowanceof good, wholesome,and proper food, with a reasonable
quantityof fresh provisions,which food shall be equalin valueto oneanda
h<tlf navy rationsof the United8tates,andof fresh waternot less than four
quartsper day, shall be furnishedeachof suchpassengers.* * * If any
suchpassengersshall at any time during the voyagebe put on shortallow-
ancefor food and water, the masterof the vesselshall pay to eachpassenger
threedollars for eachandeverydaythepassengermay havebeenput on short
allowance,exceptin caseof accidentswherethe captainis obligedto put the
passengerson shortallowance."

It hasbeenassumedin argumentthat oneand a half navyrations
in kind are requiredfor eachpassengerunder this law, but I cannot
assentto this view, not only becauseof the exact languagein ques-

I Hepol'tedby JosephP; Horner,Esq.,of the New Orleansbar.
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tion, i. c., "which food shall be equal in value to one anda half navy
rations,"butbecause,consideringthematterof climateandthe diver-
sity of country and habit amongthemany emigrantpassengerscom-
ing to thiscountry,suchconstructionis not reasonable,andis against
the interestof both emigrantsand vessels. If any nice point could
beraisedasto theproperconstructionof thelanguagequoted,it would
be whetherthe food to be furnishedwas to be equal in moneyvalue
or in nutritive value to one and a half navy rations, but this case
hardly requiresa discussionof sonice a point.

It hasheenfurtherarguedin this casethatthe failure of themaster
or thevessel to comply with other requirementsof said section4,
"suchasfailing to servethreemealsdaily at statedhours, to furnish
motherswith infants'wholesomemilk, or to furnish tablesand seats
for passengersat regularmeals,would entitlethepassengersto recover
the three dollars per day penalty; but, again,I think that the lan-
guageof the act settlesthe matter,and rendersit clear that sucha
penaltyis only allowed for putting passengerson short allowanceof
food andwater."

On the factsof the caseI arrive at practicallythe sameconclusions
as the district judge. The caseshowsthat the voyagecontemplated
was one of about 30 days,from Palermoto New Orleans; that the
food to be furnished passengerswas scheduledon the backof each
ticket furnishedto passengers;thatof suchfood a supplyfor thevoy-
agewas takenaboardbeforesailing; that suchsupply was set apart
under the chargeof a gratis passengercook, and, togetherwith more
or less suppliesof the ship, was servedwith moreor lessregularity
up to the stormy weatheroccurring betweenGibraltarand the Ber-
mudas; thatduringsuchstormyweatherthe unexhaustedpassengers'
supplieswere badly damaged;andthat, from the time of the stormy
weatheron to this port of New Orleans,exceptwhile lying in port at
Bermudasand Philadelphia,the passengerswereon short allowance
of provisions,asrequiredto be furnishedby the passengeract of 1882.
Whetherthe passengerswere on short allowanceunderthe law prior
to the stormy weatherreferred to dependsupon whether the pro-
visions scheduledon the tickets for eachpassenger,and supplied on
the vesselwas or not equal in value to one anda half navyrationsof
the United States,andof this nothingcanbesaid positively from the
evidencein the case.

It is truethatthepassengersgrumbledandprotestedfrom the time
their first sea-sicknesswas overcome,and that the masterprocured
a small supply at both Escomhreroand Gibraltar, and addedsome
from the ship'sstores; but I think the main and controlling facts as
proved are that the.quantity and quality as specifiedon the tickets
were approvedby the passengersandport authoritiesat Palermobe-
fore sailing, and that, in kind, they were better suited to emigrant
passengersfrom Italy than the United Statesnavy rations, in kind,
would havebeen.
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Thesefacts, takenwith the presumptionthat the masterknew our
law on the subjectand compliedwith it, and the total absenceof evi-
dence of valne, warrant the court in finding that the libelants'case
fails on this point. While the passengerswere in port at Bermudas
and at Philadelphiafresh provisionswerefurnished,and,while they
mayhavehad othergroundsof complaint,it doesnot seemthat they
can,underthe evidence,complainof a short allowanceof food.
. The next question is how far accidentobliged the captain to put
the passengerson short allowance,as we haveseenwas the casefor
the latter part of the voyage. After the provisions were damaged
and destroyedtheship nearedthe Bermudas,wherethemasterin his
protestsayshe wascompelledto put in for repairsand to renewpro-
visions. Up to the arrival in Bermudas,then,it is easyto point out
the accidentswhich obliged short allowancesto the passengers,but
from thereon no accident is allegedor proved. At the Bermudas
the master knew that the 30 days originally contemplatedfor the
voyage,and for which time the passengershadbeenprovisioned,had
expired,and he knewthat thesuppliesoriginally put aboardfor them
had been exhaustedor destroyed. It was his plain duty, therefore,
to have provided at Bermudassufficient to furnish each passenger
"an allowanceof good, wholesome,and proper food, with a reason-
able quantity of fresh provisions,equal in value to one and a half
navy rationsof the United States,"until his ship could reachPhila-
delphia; and,again,it washis dntyat Philadelphiato havemadelike
provision for the voyagefrom Philadelphiato this port, all of which
he failed to do.

rt wasnot accident,but neglect,of themasterthat put thepassen-
gerson short allowance from Bermudasto Philadelphia,and from
Philadelphiato this port, and the time of suchshort allowancewas
from December9th to December15th, six days; and from December
26th to January9th, 14 days,-inall making20daysof unjustifiable
shortallowance,for which the threedollarsper day penaltyfor each
passengermaybeallowed. All theadult passengerswhohavejoined
in this libel are clearly entitled to recover,each for him or herself,
this penaltyamountingto $60 each. It seems,froUl the evidence,
that, in contractingfor passage,those over 12 yearswere classified
as adults,and thoseunder12 as half, quarter,andgrMis passengers,
and fare waschargedaccordingly. The demandsof thelibel are for
the penaltyfor all, whetheradult, half, or quarterpassengers. The.
law providesfor eachpassenger,but cannotcontemplatethat infant
passengersshall be furnishedprovisionsequalin value to oneand a
half full navy rations. It doesnot provide for any half or quarter
penalties,and thecourtwould haveno discretionto imposelessthan
the full sum of threedollars per day for each illfant passenger,if it
shouldbeheld that the law provideda penaltyfor shortallowanceof
food for suchpassengers.

The caseis oneof difficulty, and it is, perhaps,fortunatethat in



DE NEW ORLEANS. 909

this casethis demandof libelants can be rejeotedon the evidence
without committing the court to a constructionof the law, further
than to hold that underthe law a half or quarterpassengeris not en-
titled to havean allowanceof food equalin value to one and a half
navy rations, for the evidencedoesnot showwhat such passengers
were allowed, and the presumptionin the absenceof evidenceis
that they,receivedall that the law required. The demandsof the
libel for $100generaldamagesfor eachpassengerfor breachof con-
tract of passageis not sustainedby the evidencesufficiently to war-
rant the court in further mulcting theownersof the vessel. The six
passengerswho purchasedtickets to San Francisco,and who were
landedin this port without further transportationbeing furnished,
have a casethat the court would relieve if their demandhad been
put in the libel aswell as in the brief of proctors,and sufficient evi-
dencehad beenofferedto enablethe court to assessthe actual dam-
age; but the fact is that no suchdemandis containedin thelibel.

A decreewill be enteredto the sameeffect as lihat of the district
court: the costsof the district court and of this court on claimants'
appealto be paid by theclaimants,andthecostsof libelants'appeal
to be paid by libelants.

THE NEW ORLEANS.l

OTERI 1). THE NEW ORLEANS.l

(Oi'1'cuie Oourl, E. D. Louisiana. February25, 1885.1

1. SALVAGEl SERVICE.
Whena vesselat sea answerssignals of distressfrom a steam-shipwhose

machineryhasbeendisabled,and goesto herassistance,and suppliesprovis-
ions,andtakesanofficer of the steam-ship,by request,to a placewherehe can
summonassistancefor the steam-ship,suchservicesaresalvageservices.

2. SAME-DISTRIBUTION OF AWARD.
Wherevaluable serviceswere renderedby the ship andhermachinery,the

masterand crew doingonly their ordinaryduty, for which theywerepaid by
the owners,on principlesof salvagethemenmustreceivea shareof thereward.
No amountof rewardto ownersandmachinerywill sostimulateandencourage
efforts to savelife andpropertyin peril on the high seas,aswill moderatere-
wardsto mastersandcrewswho areon handto control the ship and machin-
ery, andarethe effectiveagentsto set the"machineryin motion.

S. SAME-SALVING l:lHIP UNDER CHARTBR.
In this case,where a salvageaward hasbeenmadeto theownersof a ship

and her crew, and where it was shown that at thetime the salvageservices
were renderedthe salving ship was under charterand in possessionof the
charterer,the courL first allowed to the charterers,out of the salva!eaware,
their actual outlay in renderingthe services,-thatis, for the hire of the ship,
andfor the pay-roll, andfuel consumedduringthedelay,-anddividedthebal-
anceof theaward equallybetweenthe charterer,the owner of the ship, and
the crew. 'I'M Swab.189,and The Waterloo,2 Dod. 433,distinguished.

lReporteclll,JosephP. Hornor, Esq.¥of theNewOrleanabar.


