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CAPITAL CITY BANK OF DES MOINES 'I). HODGIN and others.1

(Oircuit Oourt, S. D. Iowa, O. D. June 4,1885.)

CHATTEL lIIORTGAGE-DELIVERy-Two MORTGAGES EXECUTED ON SAME DAY-
RECOHDING-PmORITY-PREVIOUS AGREE)-IElST.
When a party, to secure an indorser of his notes, in pursuance of a previous

agreement, executes and files for record a chattel mortgage on his stock in trade,
and at the same time executes another mortgage on the same goods, to secure
a creditor, but does not file it for record until the next daY,in order that the in-
dorser may have a first lien on his property, and neilhcrof thc mortgagees knows
at the time of the execution of the mortgages, or at the time of their filing for
record what has been done, but both of them, on learning what has been done,
accept them, the mortgage first recorded willlJe a first lien on the goods.

In Equity.
W. L. Reedand Goode,Wishard&Phillips, for complainant.
Nonrse& Kanjfman and N. B. Raymond,for defendants.
SHIMS, J. In the year 1883 Frank L. Hodgin was engaged in the

clothing business at Des Moines, Iowa. In November of that year he
executed upon his stock in trade two mortgages: one to his mother,
Adaline Hodgin, who resided in Ohio; the other to the Capital City

of Des Moines. The indebtedness secured by these mortgages
coming due and remaining unpaid, possession of the stock was taken
under the mortgage to Adaline Hodgin, and thereupon the Capital
City Bank brought this suit, claiming the prior right to and lien upon
the mortgaged property.
'fhe question upon which the rights of the parties depends, is that

of priority. It appears from the evidence that Adaline Hodgin had
indorsed the notes given by F. L. Hodgin to Leon Marks & Co., of
Cincinnati, for goods purchased of them, and that she had been as-
sured that in case of trouble she should be protected by security against

1Reported by Robertson Howard, Esq., of the St. Paul bar.
v.24F,l1o.1-1
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suchliability. About the first of November,1883,F. L. Hodginvis.
ite,d his motherat her home in Ohio, and she testifies that on that
occasionit wasagreedand understoodthat, upon theson'sreturn to
Des Moines, he should executeto her a chattel mortgageupon the
stock of goods thenowned by the son, and kept in the storeat Des
Moines. The businessat Des Moines hadoriginally beencarriedon
by Robert and FI;ank L. Hodgin, under the firm name of Hodgin
Bros.; but, during the summerof 1883, Robert withdrew from the
firm. The indebtednessof the CapitalCity Bankwas for moneyhor-
rowedand used'in the business.of the firm; and it appearsfrom the
evidencethat thepresidentof the bank hadbeenassuredthat,in case
of need,thebank shouldbe protectedby the executionof a mortgage
upon the stock.

On the twelfth day of November,1883,F. L. Hodgin signed two
mortgagescoveringthestock: oneto his mother,and theother to the
bank. lIe instructed his attorney, who drew up the instruments,
that he wished to give his mother the preference,by giving her the
first lien npon the property. The attorneyinformed him that this
could be doneby recordingthemortgageto the motherbefor(;l theoneá
to the bank. The mortgageto Mrg. Hodgin was accordinglytaken
by the attorneyto the recorder'soffice the afternoonof the twelfth of
November,and filed for record. And on the next morning,themort-
gageto the bank was, in like manner,filed for record. At the time
of the signing and filing for record of theseinstruments,neither of
the mortgageesknew of the signingof the same. On or about the
fourteenth of November, 1883, the presidentof the bank, having
learnedof the executionof a mortgageto the bank, sent one of the
employesof the bank to the recorder'soffice to make inquiry con-
cerning the same; and the recorder informed him that two mort-
gageshad beenfiled: one to Mrs. Hodgin, and one to the bank. A
few daysafter the recordingof themortgageto Mrs. Hodgin, shewas
infol'med by letter of its execution. Upon part of the complainant,
it is claimedthat neithermortgagetook effect until a completedeliv-
ery had beenmade to the mortgagee;that, under the doctrine laid
down in Oobb v. Chase,54 Iowa, 253, S. C. 6 N. W. Rep. 300, the
fact that the mortgagewas recordedfor the benefitof Mrs. Hodgin,
andknowledgeof its executioncommunicatedto her, would not, with-
out affirmative action upon her part,amount to an acceptanceof the
instrument,so as to completethe delivery of the mortgage.

In the caseof Oobb v. Ohaseit appearedthat therewas an agree-
ment that a mortgageshould be given upon a certain kind of prop-
erty, to-wit, live-stock,but thenumber,nor the specifiedanimals,was
not agreedupon; andunderthis stateof facts thesupremecourtheld
that the previousagreementcould not be construedas equivalentto
an acceptanceof the mortgage.

In the case of EVM'ett v. Wh'itney, 55 Iowa, 146, S. C. 7 N. W.
Hep. 487, a similar questioncamebeforethe samecomt, and it was



OAPITAL CITY BANK V. HODGIN. 3

held that a deliverywould be held to havetakenplaceber-anseit had
beenagreedthat the mortgagorwas to selectthe propertyto be mort-
gaged,and wasto deliver the mortgageto the recorder.

In thecasenow beforethecourt theagreementbetweenMrs. Hodgin
and her son was that a mortgagewas to be executedupon his return
to Des Moinesupon his stockin tradekept in hisstoreat DesMoines.
And this was the identical propertyincluded in the mortgage. The
facts in this casetend more strongly to provea delivery and accept-
anceof the mortgagethanthoseheld sufficientin Everettv. Whitney.
Many caseshold that the passingof a deedor mortgagefrom the
actualcontrol of the grantorinto the handsof a third party, the con-
veyancebeing beneficialto the grantee,raisesa presumptionof de-
livery and acceptance. Tompkinsv. Wheeler,16 Pet. 118; Robinson
v. Gould, 26 Iowa, 89; Mitchell v. Ryan, 3 Ohio St. 377.

As it appearsfrom the evidencethat the mortgageto Mrs. Hodgin
wasexecutedin pursuanceof a previousagreement,andthat shehas
recognizedits validity by taking possessionof the propertyunderit,
therecanbe no questionthat it is binding andin force betweenthe
mortgagorand the mortgagee;andthat, asbetweenthem,it took ef-
fect at the time it was delivered to the recorder. The bankholds
undera mortgage,which it clearlyappearswasintendedby themort-
gagorto be subjectto the mortgageexecutedto Mrs. Hodgin. When
knowledgeof the executionof the mortgageto the bank wasgiven to
the officersof the bank,theyknewthat a mortgagehadbeenexecuted
to Mrs. Hodgin, and filed for record the day before the filing of the
one to the bank. This was notice to the bankthat the mortgageto
it was intendedto be the secondlien upon the property. The bank
was not bound to acceptthis mortgage. Had it refusedto accept
the secondmortgage,andobtaineda lien, by attachmentor execution,
upon the property, it could then have presentedthe questionof its
rights as againstthe mortgageto Mrs. Hodgin, upon the theory that
it hadacquireda lien upon the propertybefore a completedelivery
of the mortgageto Mrs. Hodgin. Insteadof so doing, however,the
bank acceptedthe mortgage,and claimed only the rights conferred
thereby¥.

The evidenceshowsthat the mortgagorintendedto createa second
lien upon the propertyby the delivery of the mortgageto the bank.
Thereis nothingdisclosedin the evidencewhich createsan equity in
favor of the bankas againstMrs. Hodgin, and consequentlythereis
nothing which would justify the court in defeatingthe intent of the
mortgagorin the executionof the two mortgages. The mortgagorin-
tendedto give thefirst and paramountlien to Mrs. Hodgin. Shehas
acceptedthe mortgageasexecuted,and takenpossessionof the propá
erty underit. The mortgagorintendedto createa secondlien upon
the propertyin favor of the bank, and with that intent executedthe
secondmortgage. The bankhasacceptedthe mortgage,and, under
the facts of the case,must be held to have acceptedit as it was iná
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tendedby the mortgagor. The evidenceshowsthat the propertyin-
cludedin the mortgageshasbeensold,pendingthis litigation, by con-
sentof all interested,and that it 'did not realize enoughto pay the
amountsecuredby the first mortgage.

As complainantscould only reach any surplusleft after payment
of the prior lien, it follows that thereis nothing left to be decreedto
complainants,andthe .bill thereforemust be dismissed;and it is so
ordered.

BUN MUT. INS. Uo. V. !SOARD OF' 1.JIo.UIDATION OF THE CITY OF NEW
ORLEANS.1

lCitcuit Oourt, E. n. Louisiana. May 14, 1885.}

1. LEGISLATIVE POWERS.
Wherethereare two classesof creditorswith alreadyexistingdebts,a legis-

lative actcould not, by transferor appropriationof a debtor'sproperty,give to
oneclassa preference,to the exclusionof the otherclass,to sucha degreeas to
give to oneclassan immediateandannualsourceof payment,andpostponeto
the otherall paymentfor, possibly,a periodof 40 years. SeeSuccession of Tay-
lor, 10 La. Ann. 510; Milne v. Schmidt, 12 La. Ann. 553. It is no morein the
powerof law makersthan of debtorsto effect an unequaldistributionof the
debtor'sestateby makinganapplicationor transferthereofamongcreditorsal-
readyexisting. Atchafalaya Uo. v. Bean, 3 Rob. (La.) 415.

2. MUNICIPAL BONDS OF THE CITY OF NEW ORLEANS-AcTS OF LA. No. 58 OF
1882,AND No. 67 OF 1884, CONSTRUED.

Whateverprovisionsarecontainedin theact of 1882subjectinganyproperty
or meansof payment,which could be lawfully appropriated,to thepaymentof
the extendedbondsor couponcertificates,havingbeenassentedto on the part
of the holders by acceptingof the extension,is a contract which cannot be
varied by anychangeor substitution,nomatterhow minute,andwill continue
in its operationuponwhateverhas been so appropriatedtill the obligations
therebysecuredshall havebeenfUlly paid. If the languagein the act of 1882
did includetheexcessof the premiumbondtaxandthe otherpropertyincluded
in thegrant under the act of 1884,while it would be valid as a contract be-
tween the complainants,the holde.rsof the new obligations,and the city, it
would be void so far asconcernsthe judgmentcreditorswhosejudgmentsare
for debtsexistingantecedentlyto the passageof the act of 1882,underwhich
the complainantsclaim, up to the point of the said judgmentcreditorsbeing
admittedto a proportionateor ratableshareof suchexcessandotherproperty.

In Chancery. On rule for an injunction.
Henry J. Leavy, E. D. White, andEugene D. Sanders, for complain-

ant.
Henry 0,. Miller, for defendant.
BILLINGS, J. This matteris submittedupona bill of complaint,

and affidavits and exhibits, on behalf of the complainants,and affi-
davits and documentson behalfof the respondents,uponanapplica-
tion for an injunction. The complainantsare holdersof "extended

1 Repnrtedby JosephP. Horner,Esq.,of theNew Orleansbar.


