
ALLEN V. JONES. 11

absoluteor renderedagainstthe revellUesof anyparticularyearor yearspre-
vious to theyear1879; that, for the purposeof retiring and cancelingsaid
jUdgment debt, the said boardis authorizedand requiredeither to sell the
bondsto be issuedunderthis act, at not lessthan their parvalue,andapply
the proceedsthereofto the paymentof thesaid jUdgments,asabovespecified,
or issuesaid bondsin exchangefor said judgments. .

Sec.3. Be it furthf1r enacted,etc.,that sectionfive of actNo.133,approved
A.pril 10, 1880,be amendedandre-enactedso as to read: Thatit shall bethe
duty of the city of New Orleansto turn over and transferto the board of
liquidation, immediatelyafter the passageof this act, all propertyof the city
of New Orleans, real and personal,not dedicatedto public use: provided,
that in the saleof battureproperty,which is hereinincluded,the right of the
city to all future accretionsshall be reserved;all assetsof saidcity realized,
and to berealized,exceptsuchassetsandrevenuesaspertain to the adminis-
tration of said efty, and necessaryfor the supportof the sameasat present
authorized;all uncollectedrevenuesof said city anterior to the year 1879,
whencollected;andthe saidboard is herebyauthorizedand requiredto dis-
poseof said propertyand assets,other than stock held in corporations,on
suchtermsandconditionsassaidboardmav deemto be to the best interests
of the city. and apply the proceedsthereof, together with the uncollected
revenuesabovementioned,when the sameare collected-First,to the pay-
mentof the intereston thebondsanthorizedherein,in theeventthatthe tax:
authorizedby sectionelevenof saidact No. 133,approvedApril 10. 1880,be
not levied; second,to the redemptionandcancellationof thesaid,bonds:pro-
vided, that bids for the saleof thesameshall be bysealedproposals,andthat
preferenceshall be given to the lowestbidder: andprovidedfurther, thatno
bids abovethe par valueof saidbondsshall be accepted.

ALLEN and others v. JONES and others,Intervenors.!

(Oi1'cuit Court, E. D. LouisiarVl. May 14, 1885.)

1. BILLS OF LADTNG AND WAREHOUSE RECEIPTS.
The acts of Louisiana,No. 150 of 1868 and :No 72 of 1876,meanthat the

bills of ladingandwarehousereceiptsfor propertyshippedorwa:ehousedshall
fully representthe property,so that a transferof thosepapertItlesshall vest
in the transfereethe propertyasfully asthedeliveryof the propertyitself.

2. LIEN OF VENDOR OF AGRJCUVfUHAL PRODUCTS.
Article 3227 of the G'ivil Codeof Louisianagivestheright to thevendorto

seize the thingssold in whatsoeverhllndsor place theymaybe found, and to
enforcehis lien for the price with preferenceover all other claims,aswell
�a�~�a�i�n�s�t thosewho hold undertitle acquiredthroughbills of ladingasagainst
thosewhosetitle is evidencedby actualdelivery.

At Law¥.
CharlesS. Rice, for plaintiffs.
ThomasL. BoyneandGeorgeDeneg1'e,for intervenors.
BILLINGS, J. This causehaving been tried without a Jury, the

samehaving beenwaived, the court finds the following as the facts
of the case:

The plaintiffs sold to the defendantson the third day of June,1884,268
balesof cotton, for the sum of $12,665.25,the terms of the �s�a�~�e beingfor

lReportedby JosephP. Hornor, Esq.,of the NewOrleans�~�a�r�.
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ácash. On the following day tbe cotton wasdelivQredto thesaid defendant,
through the warehouseman,where the samewas stored. On the sixth of
Junethe saiddefendantspaid upon this purchasethe sumof $1,800.which
they derived by or from advancesmade by intervenorson bill of lading for
the cotton, leavingunpaidthebalanceof thepriceof thecotton,viz., the sum
of $10,865.25. The cottonwasanagriculturalproductof thestateof Louisi-
ana,and the salewas madeto thedefendantsby theplaintiffs in the city of
New Orleans. On the sixth of Juneall of the cottonwas eitherladen on
boardor delivered in the possel'lsionof the steam-shipCounsellor,bound for
Liverpool. andbills of lading in regularform wereon thatdayissuedfor said
cottonby the masterof saidsteam-ship,andwereon the samedaytransferred
by the usualindorsementto theintervenors,Brown Bros.& Co.,who paid for
the samethesumof £2,680,in the currencyof theUnitedStates$13,400,the
full value of the cotton. On June7th the plaintiffs instituted this suit,
claiminga vendor'slien for the unpaidbalanceof the prIce of the cotton.
andon thesameday sequesteredthe cottonand took it out of the possession
of the masteronhesaidsteam-shipCounsellor,who held the samefor ship-
ment, havinggiven the saidbills of ladingtherefor.

As the conclusionsof law, drawn from thesefacts, the court finds:
(1) Thatthe actsof 1868,No. 150,andof 1876,No. 72, meanthat thebills

of lading and warehousereceiptsfor propertyshippedor warehousedshall
fully representtheproperty,so thata transferof thosepapertitles shall vest
in the transfereethe propertyas fully asa saleaccompaniedby a delivery of
thepropertyitself. (2) That the actsof 1854and 1855,now found in Civil
Code, art. 3227.since they give the right to the vendorto seizethe thing
sold in whatsoevel'hands or placethey may be found, and enforcehis lien
for the price. which the statutedeclaresshall havepreferenceover all other
claims,operatesas well againstthosewho hold underpurchasethroughbills
of ladingaswell asby transferandactualdelivery. (3) That the plaintiffs'
claim mustprevail over thatof the intervenors'.

Thereforethe plaintiffs must havejudgmentenforcingtheir rights
upon the cotton to the extent of the unpaid price. To that extent
the intervenors"claimis dismissed;beyondthat, allowed. Plaintiffs
must havejudgmentagainstthe defendantfor all costsprior to the
intervention,andall costssubsequentto theinterventionmustbepaid
out of the cotton �s�e�q�u�e�s�t�~�r�e�d�.

(ExtraetfromAetNo.150oftheLegislatureofLouisianaof11368,Refen'ed
to Above.)

Sec.6. Be It turtherenacted,etc., that cotton-pressreceipt given for any
goods,wares,merchandise,grain,flour, or otherproduceor commoditystored
or depositedwith any cotton-press,wharfinger.or otherperson,or any bill of
lading given by any forwarder,boat,vessel,railroad.transportationor trans-
fer company,maybetransferredby indorsementtherein,andany.personto
whom the samemaybetransferredshallbedeemedandtakento betheowner
of the goods,wares,merchandise,grain, flour, or otherproduce,or commodá
ity thereinspecified,so far asto give validity to any pledge.lien, or transfer
madeorcreatedby suchpersonorpersons;butno propertyshall bedelivered,
exceptonsurrenderandcancellationof saidoriginal receipt,or bill of lading.
of the indorsementof suchdelivery thereon. In caseof partialdelivery, all
cotton-pressreceipts,or bills of lading, however,which shall havethe words
"not negotiable"plainly written or stampedon theface thereof shall be ex-
emptfrom theprovisionsof this section.
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(Extracts from Act No. 72 of the Legislatureof Louisianaof 1876, Re-
ferred to Above.)

Sec.4. Be it further enacted,etc., that partieswho mayborrow moneyon
thefaith of warehousereceipt,representingpropertyin store,shall file their
affidavit with the pledgeesthatsuchpropertyis theirs,thepledgeors'personal
property,or that it is thepropertyof somepartyfor whom thepledgeoris act-
ing asagent,factor, commissionmerchant,or in anyotherfiduciary capacity;
and that saidparty is justly andtruly indebtedto the pledgeorin an amount
equalin value to the valueof the propertypledged,as specifiedin the ware-
housereceipt,for moneyspaid to him or paid by his orderandfor his account
by the partyor consigneemakingthe pledge. The cashierof a bank,or the
secretaryof any insurancecompanyincorporatedor working underany law
in the United Statesor of this state,is herebyauthorizedto administer the
oathcontemplatedunderthe provisionsof this act. Any deviationtherefrom
shall renderthe party or partiesso deviatingliable for the valueof the prop-
erty,or any excessin value over and above the amount for which it may
havebeenpledgedin any mannerspecified in sectiononeof this act, and to
prosecutefor perjury, andalso for obtainingmoneyunderfalse pretenses.

Sec.5. Be it further enacted,etc., that the vendors'lien of five dayspriv-
ilege,nowallowedin commercialtransactionsfor thepaymentof thepurchase
price, shall not be affected by the provisions of this act, exceptin casein
which a.warehousereceipthasbeenpledgedascollateralfor moneyborrowed.
The holderof thewarehousereceiptshall beconsideredandheld astheactual
ownerof the propertydescribedin the receipt,andno clauseof this actshall
operateto the detrimentor injury of the holder of a warehousereceipt,to
the extentof thevalueof thepropertyspecified,madeand issuedin accord-
ance with and under the provisions of this act: provided, that where the
factor" agent,or pledgeormay have wrongfully pledged,in violation of this
Rct, any property,the lien of the ownershall be valid evenagainstthe third
holderof the warehousereceipt.

Sec.8. Be it further enacted,etc., that all warehousereceipts,as by this
act provided,shall be negotiableby indorsementin blank. or by specialin-
dorsementin the same.mannerand to the sameextentas bills of exchange
andpromissorynotesnow are.

(Extract from the Civil Code of Louisiana,Referredto Above.)
Art. 3227. He who hassold to anotherany movablepropertywhich is .not

paid for hasa preferenceon the price of Ilis propertyover the other cred-
itors of the purchaser,whether the salewas madeon a credit or without,
if the propertystill remainsin the possessionof the purchaser. So that, al-
though thevendormay have taken a note, bond,or otheracknowledgment
from the buyer, he still enjoys the privilege. Any personwho may sell the
agriculturalproductsof the UnitedStatesin the city of New Orleansshallbe
entitledto a speciallien and privilege thereonto securethe paymentof the
purchasemoneyfor andduringthe spaceof five daysonly after the dayof de-
li very, within which time the vendorshall be entitled to seizethe samein
whatsoeverhandsor placetheymay be found; andhis claim for thepurchase
moneyshall have preferenceoverall others. If the vendor gives a written
orderfor thedelivery of anysuch products,and shall saytherein that they
areto bedeliveredwithoutvendor'spriVilege, thennolienshallattachthereto.
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WEILL V; THOMPSON and others,Intervenors.1

(Oircuit Oourt, E. D. Loui8iana. January20, 1885.)

IMXOVABI,ES BY Ur:STINATION-MoRTGAGE.
Machineryattachedto a plantation,andusedfor plantationpurposes,though

included in a mortgage,if purchasedandremoved,evenduring the pendency
of a suit to enforce the mortgage,were withdrawn from the operationof the
mortgage. When machineryis removedfrom a plantation,it again becomes
a movable,andassuchcould not be susceptibleof mortgage,even if the pur-
chaserwas in badfaith; that is, purchasedwith knowledgeof the mortgage.
Odizens'Bankv. Knapp,22 La. Ann. 117.

, At Law. Un trIal ot mterventions.
C. B. Singleton,R. H. Browne,and B. F. Choate,for plaintiff.
JosephP. Hornor and Francis W. Ba.ker, for intervenors.
BILLINGS, J. The question submitted is upon the intervention.

Defendantexecuteda mortgageto plaintiff of a plantation. At the
time of the executionof the mortgage,the mules and machineryin
questionwere upon the plantation,and in use in connectionwith it
for the purposeof working it. Subsequently,and with knowledgeof
themortgagee,theintervenorspurchasedthesearticles; theyweresev-
eredfrom the plantation,and were in the possessionof intervenors
when theproceedingsto foreclosethemortgagewereinstituted. That
�m�u�l�e�B�~�n�d machineryso situatedwere by destinationimmovables,is
determinedby Civil CodeLa. art. 468.

The caseof Citizens'Bankv. Knapp, 22 La. Ann. 117, holds that
machineryattachedto a plantationand usedfor plantationpurposes,
thoughincludedin a mortgage,if purchasedand removed,evendur-
ing the pendencyof a suit to enforcethe mortgage,were withdrawn
from the operationof the mortgage. The ground upon which the
conclusionof the court is placed,is that,when detachedfrom the su-
gar-houseand removedfrom the plantation,the machinerybecame
againamovable,and as suchcould not be susceptibleof mortgage;
that this would be true evenif the purchaserwas in bad faith; that
is, purchasedwith knowledgeof the mortgage.

A strong argument,both at the trial and subsequentlyby brief,
was madein favor of the destinationwhich the law hadgiven to the
mulesand machinery,continuingso long asthe personsdealingwith
the propertyknew of the mortgage. But in casesnot involving 3,ny
provisionof the constitutionof the United �S�t�a�t�e�~�, and not springing
out of negotiablepaper;(which last are ranked among causesgov-
ernedbythe generallaw-merchantandnot by the local law,) thecaná
structiongiven by thecourtof last resortofa state,and not qualified
by any subsequentdecision,as to the meaningof a statute,is a part.
of the statute,and is binding upon the federalcourts.

lR(;portcd by JosephP. Hornor, Esq.,of the New Orleansbar.


