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TESSIER and others v. THE LEE and Cargo.1
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(Circuit Court, E. D. Louisiana. December 27, 1884.)
SALVAGE-BARGE.

A. barge broke loose in the harbor of New Orleans, and about 20 minutes
thereafter, being apparently derelict, while her <Jwners were in search of her,
but not in sight, she was Checked by some men in a yawl, who took possession
of her and tied her up to the shore in safety. The owner of the barge shortly
afterwards came for her, anel libelants claimed a reward for their services,
which was promised, and afterwards refused with opprobrious and insulting
language, whereupon libelants retained possession of the barge and cargo, and
brought their libel for salvage. The barge and carge were w<Jrth $I,9UO. Held,
that the services rendered by libelants were valuable, and they had an award of
$25 each.

Admiralty Appeal.
R. King Cutler, for libelants.
E. W. Huntington. Horace L. Dufour, and A. C. Lewis, for claim-

ants.
PARDEE, J. The libelants found the barge Lee, worth about $1,000,

with a cargo of cotton-seed, worth about $900, adrift, with no one on
board and apparently derelict, in the port of New Orleans. The wind
was high, danger signals were out, the current was strong, and the
barge was drifting towards and near to several steam-boats moored
head on to shore, but lying with their sterns well out in the stream.
There was no owner or apparent searcher for the barge in sight. The
libelants, two of whom were out in a yawl, and one on shore, suc-
ceeded in getting a line aboard the barge, and with the help of others
aboard the steam-boat Warren, with Rome difficulty and risk, checked
the barge, and, hauling her in, tied her up in safety, so that she did
no damage to herself nor to the other shipping near. When the owner,
after about 20 minutes, came for his bal'ge the libelants claimed a re-
ward for their services, which was promised, bui afterwards, when the
barge had been removed, although the libelauts remaiued aboard, it
was rl:lfused, and (according to the weight of the evidence) refused
with opprobrious and insulting language, whereupon the libelants re-
bained possession of the barge and cargo and brought their libel for
salvage.
It seems that the barge Lee belonged to the steam-boat Alberto,

and shortly preceding its being found adrift was moored along-side of
the Alherto, near the Cromwell Line landing; that the steam-ship
New Orleans, of that line, in swinging out to start on her voyage,
collided with the barge, crowding it upon the Alberto, and endanger-
ing that boat by pushing her on the wharf to such an extent that the
master of the Alberto cut the barge adrift and whistled for assist-

1 Reported by Joseph P. Hornor, Esq., of the Kcw Orleans bar.
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ance. Several tug-boats responded after more or less delay, but first
gave assistance to the Alberto in rescuing her from her dangerous
position on the wharf, and afterwards one of them was sent after the
barge, which had meanwhile drifted with the current of the eddy and
the force of the wind up near the shipping, just below the head of
Canal street, where it was rescued by libelants as aforesaid.
The libelants' demand for compensation is resisted on the grounds

that the barge was neither derelict nor in danger, and that the serv-
ices of libelants were not valuable, but were officious, without war-
rant and authority, and were for the purpose of fleecing and extort-
ing money from claimants. From the evidence I conclude that the
barge was not derelict, but was in danger of damaging itself and of
doing great damage to other shipping; and while the libelants were
no doubt actuated with the hope of reward, they rendered service in
good faith, with sufficient warrant, and the service so rendered was
valuable. That the services were rendered with a view to reward
ought not to prejudice the libelants' claims in a court of admiralty;
for, as is so well said by Mr. Justice BRADLEY, "salvage is a reward
for meritorious services in saving property in peril on navigable
waters, which might otherwise be destroyed, and is allowed as an en-
couragement to persons engaged in business on such waters and oth-
ers to bestow their utmost endeavors to save vessels and cargo in
peril." See Sonderburg v. Tow-boat Co. 3 Woods, 146.
The answer charges that the libelants knew the circumstances

under which the barge was turned adrift, and that she was not aban-
doned, and particularly alleges that she was in no danger; hut these
charges are not supported by evidence. Under the principles that
govern courts of admiralty in salvage cases, I am unable to see any
sound reason for withholding compensation in this case. The claim-
ants should have complied with the promise of the ·master of the Al-
berto, and paid or tendered a small sum at the outset, and the court
would have sustained the tender; but as the claimants, instead, have
resisted, largely increasing the expenses of libelants, and at the same
time have unjustly vilified them, I feel it my duty to make such allow-
ance as will be really compensatory for all but the vilification.
A decree may be entered awarding each of the libelants $25, and

condemning the claimants and their surety, on the release-bond, to
pay the same, together with all costs in the case.
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MILLER and another v. WA'rTIER.

/Ci1'cuit Court, D. Oregon. June 17,1885.)
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L H,EMOVAL OF CAUSE - SUIT ARISING UNDER A LAW OF TilE UNITED S'I'.\'I'1':S.
A suit by a vendee of the state under the act of October <:6, 1870, providing

for the selection and sale of the swamp and overflowed lands granted to the
state by the act of March 12, 1860, to enjoin the commission of a on
the land so purchased, involves the question of whether said land was granted
to the state by said act at the time of its selection by the state uuder said act of
1870, and therefore arises uuder said act of March 12, 1860, and is removable
into this court under section 2 of the act of March 3,1875, without reference
to the nature of the other questions that may be involved in it.

Suit to Enjoin the Commission of a Nuisance.
N. B. Knight, for plaintiffs.
II. Y. Thompson and George H. Williams, for defendant.
DEADY, J. This is a suit in equity, brought by the plaintiffs in the

state circuit court for the county of Marion, to enjoin the defendant
from maintaining a certain dam on Little Pudding river, on the
ground that the same causes the water to flow back on the plaintiffs'
lands, and is therefore a nuisance. The defenrlant answered the
complaint, and then removed the cause to this court on the ground
that the controversy in the case arises under the act of congress of
March 12, 1860, granting the swamp and overflowed land in Oregon
to the state. '1'he plaintiffs now move to remand the cause for the
reasons following:
(1) It does not appear that a copy of the record has been filed in this court

as required by law, (2) It does lIot appear that the case is one arising uu-
del' the constitution or laws of the United States. (3) The court has no
jurisdiction of the parties or subject-matter. .
In support of the first point, it is stated by counsel, and such ap-

pears to be the fact, that the clerk of the state court, instead of mak-
ing a "copy" of the record for this court, has put together the original
papers,with copies of the journal encries, and delivered them to the
defendant for that purpose.
'rhe act of 1875 (18 St. 471) requires the party removing a cause

to file "a copy of the record" in the court to which it is removed.
The law devolves on the party, and not the clerk, the duty of procur-
ing and filing a copy of the record; but if the clerk refuses to furnish
such copy when duly demanded, he may be proceeded against both
civilly and criminally. But there is no virtue or convenience in the
copy that the original does not possess, and the fonner is only reo
quired because it would be inconvenient, if not improper, to deprive the
state court of the latter,-the usual and proper evidence of acts done
and suffered therein. But the fact is, the state court has voluntarily
furnished the defendant with a portion of the record, instead of a copy
of the same, for filing and use here, and I do not think the plaintiffs
ought to be heard to object to it. They are not injured nor incon.
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