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it would have been invalid, because contrary to the articles of associ-
ation and the Missouri statutes concerning l)ene,olent associations.
Oeo. D. Reynolcls, for Harman.
Geo. C. Smith, for Lewis.
M. L. Wilcox, for M. L. Funkheuser.
TREAT, J. (orally.) Fund paid into court is subject to the ruling

of the court as to the respective rights of parties. It is not necessary
to enter into an elaborate consideration, in the light of authorities,
of tho peculiar obligations resulting from certificates of memuership
in this corporation. Whether such a certificate was assignable ad-
mits of extreme doubt. But even if assignable under the terms of
the certificate, said terms were never complied with. The result is
that the fund tin court, less costs, must be paid to John P. Harman,
guardian of the child of deceased.
Decree will be entered accordinglJ.

CENTRAL TRUST Co. v. WABASH, ST. L. & P. R. Co., and BUTLER,
Intervenor.1

(Oircuit OOU1't, E. D. Missouri. June 6, 1885.)

1. EQUITY PUACTICE-CONSENT-MoRTGAGES-EQUITABLE LIENS.
Where, in a forcclosnre a claimant intervenes, and the master, to wbom

his claim is referred, reports that the demand has not been contested and should
be and that the intervenor is entitled to a lien for the amount due him
superior to that of mortgage creditors, and no exceptions to the report are
filed, and all parties in intert'st assent, the report will be confirmed.

2. MORTGAGES-EQUITABLE LTENs-SURl,TY ON ApPEAL-BoND.
Semble, that where a judgment is rendered against a mortgagor before the ap-

pointment of a receiver and an appeal is taken, and after tbe appointment of a
receiver in foreclosure proceedings the judgment is affirmed, a surety on the
appeal-hond, who has to pay the judgment. is not entitled to any lien, unless
the judgment ereditor would have been entitled to one in case his demand had
remained unsatisfied.

In Equity.
Phillips d; Stewa1't, for complainant.
Wager Swayne, Henry T. Kent, and Gl'een, Butneti I-Iumphrey,

for defendant.
George B. Burnett, for intervenor.
Wells II. Blodgett, for receivers.
TnEA'f, J., (orally.) The intervening petition of John P. Butler

was brought to the attention of the court yesterday. There are no
exceptions filed either before the master or before this court, yet I
thought it my duty to look through the record to ascertain whether
it fell within the decision made by Brother BREWER; and if so, though
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nobody objected to it, the court would reject it. I find, however, that
all parties who have any interest, public or otheLwise, in the matter
have assented to this small demand, and that being the condition of
things I confirm the report. But I wish it understood that this de-
cision is not to be drawn into a precedent except under like circum-
stances. In other words, if a party chooses to go on an appeal-bond
in a suit against a corporation,-not a lien demand,-prior to the ap-
pointment of a receiver, and the appellate tribunal (it being a state
proceeding) affirms the original judgment and gives the necessary
judgment against the principal and his snreties, the surety has no
right prior to the mortgage. Now, what was the demand? Was it a
lien demand? If so, the court would admit the right, as by subroga-
tion, of a surety who paid off that lien, to be reimbursed.
Nothing is disclosed in this particular case with regard to the orig-

inal demands whether they were lien demands or not. When I asked
the connsel yesterday the nature of the original demands, and whether
there was any lien for them by statute, he replied he thought not.
1£ not, why, as Brother BREWER said, should a man, who had chosen
to become surety on an' appeal-bond, the litigation extending for a
greater or less time, bring his claim in here to override a mortgage,
because he had paid as surety a claim at large? The proposition as
thus stated, every gentleman of the profession will understand, is an
elemental one. A person sues a corporation like this Wabash Com-
pany, for illustration, on a demand which is not a lien demand. The
company takes an appeal; some one chooses to go on that appeal-
bond. The litigation extends for a period of time, more or less, but
in the intervening time receivers are appointed. They are not par-
ties to the original litigation ; they know nothing about it, and then
because that surety has to pay, and in the mean time the corporation
is cast into the hands of receivers on an application for a foreclosure
of a mortgage, why should such parties be put in any other position,
not being subrogated to a lien demand, than that of a creditor at
large? Now, I see that Gen. Swayne, who is one of the counsel here,
aud Mr. Blodgett and others have a different idea. So, also, the
couusel for the mortgagee. But Brother BREWER and myself reached
a common conclusion that there should be a disclosure to this extent,
viz.: If the original judgment was a lien prior in right to the mort-
gage, and in order to preserve the property the surety become subro-
gated thereto, he would be in the position of a lien creditor. But
how are. you prior in right through suretyship on an appeal for ac-
counts that are not liens at all? If so, what would be the result?
A man who buys a bond secured by a mortgage on a railroad could not
know whether his bond was worth anything. I confirm thisl'eport
with these remarks, in order that parties may understand that but
for the assent of all concerned I would not allow the account.
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FULLER and others v. KNAPP and others.

(Circuit Oourt, 8. D. New York. 1885.)

1. EQUITY PRACTICE-DEMUItRER.
A defendant cannot be permitted, after a demurrer has bern overruled which

goes to the whole bill, and leave has been given him to answer, to avail 11 im··
self a second time of the demurrer.

2. SAME-COMPELLING DEFENDAN'l' TO ANSWER INTERROGA'fORIES.
A complainant cannot. by motion, compel a defendant to answer certain in-

terrogatories annexed to the bill, but if the answer is insufficient he must pre-
sent exceptions stating the charges in the bill, the interrogatories applicable
thereto to which the answer is responsive, and the terms of the answer verba-
tim, so that the court may see whether it is sufficient or not.

3. SAME-RIGHT OF DEFENDANT TO REFUSE TO ANSWER
EQUITY RULES 39, 44.
A defendant is at liberty to decline to answer any interrogatory, from an·

swering which he might have protected himself by a demurrer, notwithstand-
ing he answers other parts of the bill; and although he submits to answer, he
is not compellable to discover other matters than he would be compellable to
discover upon filing a plea in bar and an answer in support of such plea.

4. SAME-:b;XTENT OF Il'TEHROGATOTUES-ExcEP'rroNs.
A complainant canuot interrogate as to mal tel'S which he has not put in

issue, although he may expand his interrogatories so as to cover every in.
cident of the facts as alleged. If interrogatories are propounded as to facts
beyond the scope of the inquiry to which the bill is legitimately addressed, the
defendant may omit to answer and have their propriety tested upon exceptions
to his answer, as he might by a demurrer to such interrogatories.

5. SAME - LIFE INSURANCE - RIGHT OF INSURED - INTERROGATION AS TO DIVI-
DENDS.
Parties to a contract of life insurance do not contemplate that the policy-

holder is to be permitted to participate in the management of the company, or
dictate the amount of the dividend it shall declare, or question the result after
the discretion of its managers has been exercised in this behalf. The contract
is that the policy-holder shall have the benefit of such dividends as are appro-
priated, not such as the policy-holder or the court may think might have been
discreetly appropriated by the company.

WALLACE. J. The complainants' motion is, in substance, one to re-
move a demurrer from the files. The defendants demurred to the
bill for want of equity, and the demurrer was set down for argument.
and was overruled. The defendants then answered, and at the same
time demurred again to the whole bill. A defendant cannot at the
same time answer and demur to the whole bill, though he may de-
mur to part and answer to the residue. Equity rule 32. After a
demurrer has been overruled, a defendant may insist upon the same
matters by way of defense in his answer. This has not been at-
tempted here. The defendants cannot be permitted, after a demur-
rer has been overruled which goes to the whole bill. and leave has
been given them to answer, to avail themselves a second time of the
demurrer. The motion is therefore granted. The complainants also
move to compel the defendants to answer certain interrogatories an-
nexed to the bill. This is not correct practice. If the answer is
deemed to be insufficient, the complainant must present exceptions
stating the charges in the bill, the interrogatories applicable thereto,


