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protectionagainst the cletims made by the bill. It is sufficient for
presentpurposesthat the dischargesmaybeavailablein part to pro-
tect them againstthe relief sought. The application has been pre-
sentedas though the dischargesmay be set up by way of supple-
mental answer. The correct practice requires this to be done by
meansof a cross-bill. Miller v. Fenton,11 Paige,18; 1 Daniell, Ch.
Pl'. 607; Story, Eq. PI. ¤ 393; Taylor v. Titu8, 2 Edw. 135.

Leaveis granteddefendantsto file a cross-bill settingup their dis-
charges,unlesscomplainantselect to amendthe prayerof their bill
so asto waive any recoveryagainstthe defendantsfor a debt which
was not createdby fraud, or while they were acting in a fiduciary
character.

-----

Ex parle KOEHLER, Receiver,etc.

rOhCttit COUlt, D. 01'egon. June26,1885.)

MUTUAL AND DEPP;NDEN'f COVENANTS,
The covenantsin the agreementof Oecemller14, 1882,made betweenthe

NorthernPacificTerminalCompany,of the first part,andtheNorthernPacific,
the OregonHailway& Naviga:i"n, and the Oregon& California Hailway Com-
panies,of the secondpart" wherebythe former undertookto furnish the latter
terminal facilities at Portland,for which theyagreedto pay, in certainpro-
portions. the in.ereston the terminal company'sbonds and the expenseof
maintainingsuchfacilities, and i,eepingup it'! organization,asrent for the use
of such facilities, aremutualanddependent,and thereforethe terminalcom-
pany,having failed to furnish said facilities, is not entitled to the paymentof
said interestand expenses.and the receiverof the Oregon & California Rail-
wayis inst.ructedto act accordingly.

In Equity.
John W. Whalley, for the reCeIver.
DEADY, J. On December14, 1882,an agreementwasenteredinto

betweentheNorthernPacificTerminalCompany,of the first part,and
the NorthernPacificRailwayCompany,the OregonRailway& Naviga.
tion Company,and the Oregon& California Railway Company,of the
secondpart, by which the terminal companyundertookto construct,
furnish, and maintainadequateterminal facilities, for the useof the
partiesof the secondpart,atand nearPortland,including a railway
bridge acrossthe Wallamet,for the term of 50 years; in considera-
tion of which saidpartiesdid "jointly and severally covenant,prom-
ise,andagreeto and with the party of the first part, andfor the ben-
efit of eachandevery personwho shall,or may atany time hereafter
becomea holderof saidbonds,(meaningthe bonds,not to exceedfive
millions of dollars in value, to be issuedby theterminal companyfor
the purposeof furnishing said terminal facilities,) or of any coupons
therenntobelonging, to pay to the party of the first part, as rental
therefor, the following snms:
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. "(1) A sumequal to the interest,at the rateof 6 per centumper annum,
on ail saidbondsthenor at any time outstanding,to be paid in semi-annual
installments. (2) A sumsufficient to createa sinking fund for the redemp-
tion of saidbonds,to be paid in semi-annualinstallments,commencingten
yearsfrom thedateof saidagreement. (3) A sumsufficientto pay all taxes
and insuranceon the property of the terminal company,and all repairs
thereon,togetherwith the expenseof maintaining its organizationand the
issueandpaymentof saidbondsandcoupons,to bepaid qlIarterly."

It is also providedin said agreementthat said paymentsshall be
madeby the threepartiesof the secondpart in the following propor-
tions: By the NorthernPacific Railway and the OregonRailway &
NavigationCompanies,40 per centumthereof,each,and by the Ore-
gon & CaliforniaCompany,the remaining20 per cent1,1m;andthat if
eitherof said partiesshall fail to pay its proportionof said rental,
the sameshall be paid by the othersof saidparties; andif said fail-
ure shall in any case continue 30 days, the party of the first part
may forfeit and annulall the rights of said defaulting party under
said agreement;and shall do so at therequestof eitherof the others
of saidparties; but the defaultingpartyshall not therebybe released
from any obligation under said agreement.

On June 19th, Mr. RichardKoehler, the receiverof the Oregon&
California Railway, in the suit of Ha'rrison v. Oregon et California

,Company,filed his petition in this court, statingthat no terminal fa-
cilities had beenfurnishedto saidcorporationby said terminalcom-
pany,excepta depotbuilding on the eastside of theWallametriver,
worth' not to exceed$6,000,andnot absolutelynecessaryto its busi.
ness,which is also used by the OregonRailway & NavigationCom-
pany, andan appliance,consistingof railway tracksand barges,for
the transferof carsfrom one bankof theri,er to the other; andthat
the Oregon& California Companyhas been compelledto furnish, at
greatexpl:)nse,its own terminal facilities on eachsida of the river;
thatthe Oregon& CaliforniaCompanyhaspaid undersaidagreement
its shareof the intereston the bondeddebt of the terminal company
up to December31, 1883,amountingto $30,858,andthat sincethen
and up to December31, 1884, such interest has been paid by the
NorthernPacific Railwayandthe OregonRailway& NavigationCom-
panies,and that a semi-annualinstallmeht thereof will fall due on
June25th; that no demandwas ever madeon the Oregon& Califor-
nia Companyfor paymentof any of the expensesand chargesin-
curredundersaidagreement,exceptasfollows: On January5, 1885,
an accountwas presentedfor suchchargesand expensesup to Sep-
tember ao, 1884,for the sum of $7,371.87;on February10, 1885,
onefrom October1 to December81, 1884, for the sumof $1,078.15;
on March 21, 1885,one from January1, 1R83, to January1, 1885,
for tb.e-aumof $2,589.96;and paymentof. the samerequested,which
was not made, but as the petitioner believes paymentthereof was
made by the Northern Pacifio Railway and the OregonRailway &
NavigationCompanies.
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In view of thesefacts the petitionersaysbe is in doubtwhetherit
is his duty as the receiverof the Oregon& California (1) to pay any
portion of the sumsclaimedby the terminal company; (2) or to pay
anyportionthereofexceptsuchas hasaccruedsincehis appointment
as receiver; (3) or to pay any portion thereofby him disputed,until
the sameis adjustedby arbitration; (4) andwhether the properin.
terpretationof said agreementdoesnot makethe completionof ade-
quateterminal facilities a conditionprecedentto the right to demand
said 20 per centumfrom theOregon& CaliforniaCompany; andasks
for instructionsin the premises.

The agreementby the Oregon& California Companyto pay20 per
centumof the semi-annualintereston the terminal company'sbonds,
andthe otherexpensesand chargesmentionedtherein,appearsto me
to be, in effect, an agreementto pay so much for the nseof terminal
facilities to be furnishedby the latter company. The intereston the
moneyusedin the constructionof the facilities, and the costof keep-
ing them up, is assumedto 'be the rental value of the same. The

.agreementis substantiallya contracton the partof the terminalcom-
pany to constructterminal facilities and leasethem to the Oregon&
California Companyfor so mucha year, and a contractby the latter
companyto acceptsuchlease,occupythe premises,andpa;;- the rent
therefor,in the mannerprovided.

Thepartiesto this agreementmusthavecontemplatedandintended
that the constructionof the facilities would proceedpari passuwith
the issueof the bonds,andthat the partiesof the secondpart would
be in the enjoymentof the samewhen and as they werecalledon to
pay rent for the useof them. The covenantsof the partiesto the
agreementare mutualanddependent-tobeperformedconcurrently.
And thereforeneitherparty can complain of a default by the other,
unlessit can also showa performanceor offer to perform on its part.
Neis v. Yowm, 9 Sawy. 24. Upon this view of the matter,and as-
sumingwhat is alleged in the petition, that no facilities of any con-
sequencehave beenconstructedor furnished to the Oregon& Cal-
ifornia Company, the terminal compauyis plainly in default, and
cannotcompelthe furtherpaymentof the rent by the former, and is
not, in justice,entitled to it; and the receiveris so instructed.

Whether the contract to pay this interestcan,underany circum-
stances,be construedashaving been madewith the holder of these
bonds,andwhethersuchholdercan,therefore,compelpaymentby the
Oregon & California Companyof its proportion thereof, directly to
himself, is a questionnot now before the court,as it doesnot appear
that anyonebut the terminal companyis makinganydemandfor it.
But if the terminal company,or the holderof any interestcouponof
thesebonds,is dissatisfiedwith this instruction,application may be
madefor leave to commencelegal proceedingsagainstthe receiver,
when the mattermay be further heardandconsidered.
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(Distriot Oourt, N. D. Mississippi,E. D. April Term, IllS:>.)

1. l\IUNTCIPAI, BONDS-COUNTY BONDS IRREGULARLY ISSUED-BoNAFIDE HOLDER.
Wherethe authorityof a countyto makesubscriptionand issuebondsin aid

of a railroadcompanyis given by statute,and the bondsare issuedandput in
circulation,and come into the handsof a bonafide purchaserwithout notice
that all the stepshavenot beentaken as required,suchholderwill not be af.
fectedby anyfailure in makingthesubscription,or in thedelivery of thecer-
tificate of subscription; the bondsreciting that theyareissuedin pursuanceof
the constitutionand laws of the state.

2. SAMIC-INTEREST-REQUIREMENTSOF S'J'ATUTE.
Where the rate of interestwhich bonds beardoesnot exceedthat provided

by the statuteauthorizingthe issuanceof the.bonds,thoughthe time of payá
mentmay vary fnT:l that provided in the statute.yet the bondswill be held
valid.

3. SAME-BONDS TAKEN IN PAYMENT OF PRE-EXISTING DEBT.
Thefact that bondsweretaken in paymentof a pre-existingdebtrenders

the holderthereofnonethe lessa holderfor value.
4. SAME-BONDS ISSUED ON CONDITION-KNOWLEDGE OF HOLDER.

KnOWledgeon the part of the holder of bondsand couponsat the time of
their receptionthat it wasagreedbetweentherailroadcompanyandthecounty
that the bondsshouldbecemenull andvoid if usedfor anyotherpurposethan
the constructionof a branchroad betweencertain pointsin the county,and
thatthe bondsandcouponswere usedfor a ditrerentpurposethan thatagreed
upon,will defeata recoveryby suchholder in an actiononsuchbonds.

5. SAME_ELECTION-MISSISSIPPICONSTITUTION.
Wheretwo-thirdsof thosevotingat an electionvote in favor of the issuance

of countybonds in aid of a railroad,such bonds may be lawfully issued,al-
thoughtwo-thirdsof theregisteredvotersof the countyhavenot votedfor such
issue. Garrol Go. v. Srnith, HI U. S. 526, 8. C. 4 Sup. Ct. Hep. 539, followed.

6. SAME-CONSTRUCTION OF STATUTE BY STATE COURT.
Wherethesubscriptioufor capitalstockanri the issuanceof bondswasau-

thorizedby the votersof the county,no subsequentconstructionof the consti.
tution by the supremecourt of the statecanannul theauthority thusgiven.

7. SAME-PLEADING \VANT OF CONsIDERA'rION.
A pleaaverring that bonds in suit were issuedwithout any consideration

valid in law, lind arenull and void, as plaintiff well knew whenhe received
them,and that the considerationtherefor had failed j but failing to averany
factsconstitutingsuchfailure,-is insufl:1cieut.

Demurrerto SpecialPleas.
E. L. Russell,B. B. Boone,and A. J. for plaintiff.
Butler cf; Carroll and Muldrow, Nash cf; Alexander,for defendant.
HILL, J. The questionsnow presentedarise upon plaintiff's de-

murrer to defendant'samendedspecialpleas.
The first of saidpleasin substanceallegesthat the allegedelection

áauthorizingsubscriptionfor capital stock in the Mobile & Ohio Rail-
road Company,and the issnanceof bonas:in paymentthereof,and

áthe act of the legislatureauthorizingthe same,requiredthatwhenan
electionshouldhave been held, and a majority of two-thirds of the

ávotersshouldhavelegally assentedthereto,that the presidentof tho
board of supervisorsshould subscribe for $12:),000 of the capital.
stock, ana a certificate of tho same should be given to the county.


