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Tel. Co. 15 Blatchf. 365; Tilghmanv. Proctor, 102 U. S. 707. The
patentee was the meritorious discoverer of this application and effect
of the process, and his patent for it appears to be valid.
The defendants use Cary's process for the same purpose, and witlJ

the same result, although they use a higher degree of heat. The patent
does not limit the process to any precise heat. The substance of the
patented invention is taken, and the use of more heat does not make
the process different in principle from the patented process. Tilgh-
man v. Proctor, supra. The extent of the infringement is not im-
portant now. Any infringement entitles the orator to a decree.
Let a decree be entered for an injunction and account according to

the prayer of the bill, with costs.

CARY and others v. LOVELL MANUF'G Co., Limited.

(Oircuit Oourt, W. D. Pennsylvania.:Tune12, 1885.)

PATEXTS FOR INVENTIONS -INFRINGEMENT - PRELIMINAUV INJUNCTION - PRE-
VIOUS ADJUDICATION AS TO VALIDlTY 0.' PA'l'ENT.
Upon a motion for a preliminary injunction, where infringement is clear, the

court will accept and follow an adjudication sustaining the patent made in
another circuit, on a final hearing, and after full consideration.

In Equity.
GeorgeH. Christy, W. C. Witter, and W. H. Kenyon,for complain.

ants.
John K. Hallock and Wm.Bakewell,for defendant.
AOHESON, J. This case is now before the court on a motion for a

preliminary injunction.
The suit is upon letters patent No. 116,266, granted on June 27,

1871, to Alanson Cary, whose invention relates to spiral springs,
usually made in a conical form, of hard·drawn steel wire coiled and
forced to proper shape. In the ordinary operation of bending or coil-
ing the wire into springs, the metal (the specification states) is nn-
avoidably weakened, the outer portion of the wire coil being drawn or
stretched, while the inner portion is crushed or shortened. The in-
vention consists in a process for restoring to the wire of the spring
the strength and elasticity which it lost by this distortion, and this
is effected by subjecting the spring, after it has been completed in the
usual manner, for about the space of eight minutes, to "a degree of
heat known as ' spring-temper heat,' which is about 600 degrees more
or less," whereby a complete homogeneity of the metal is produced,
and increased strength, elasticity, and durability are imparted to the
spring. The claim of the patent is for "the method of tempering fur-
niture or other coiled springs." substantially as described.
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For the last 10 yearsthis patenteehas beeninvolved in constant
litigation in defendingor enforcing his rights under his patent. In
June, 1875, the Eagleton Manufacturing Company brought suit
againstpartiesmanufacturingspringsunderthe Cary patent,for an
infringement of letters patent granted December19, 1871, to one
Eagleton,substantiallycoveringthe invention describedand claimed
in the provious patent to AlansonCary. This suit, which involved
the questionof priority of invention as betweenCary and Eagleton,
resultedfavorably to the former,aswill appearby the opinion of the
supremecourtdeliveredMay 5,1884,in Eagleton Manuf'g Co. v. West,
etc., Manu!'(f Co. 111 U. S. 490; S. C. 4 Sup. Ct. Rep. 593. In the
meantime thesecomplainants,in October,1879, broughtsuit in the
United Statescircuit court for the Southerndistrict of New York,
againstRaphaelH. Wolff and others,for the infringementof theCary
patent. In that suit the defendants,(amongotherdefenses,)by their
answrr,denied the validity of the patent,denied that Alanson Cary
was the first inventorof the patentedprocess,allegedprior usesand
prior publicationsin great numbers,deniedthat the invention was a
new or useful one, and also denied the fact of infringement. The
litigation in that casewas most protractedand expensive. A very
largeamonntoftestimony,by expertsand otherwitnesses,was taken
therein. The casewas hotly contestedthroughout,and on the part
of the defensethe most strenuousefforts were made to defeat the
patent. The able counselfor the defendantswere assistedby expe-
riencedexperts. The casewas elaboratelyarguedon final hearing
in the fall of 1884. In February, 1885, Judge WHEELER filed an
opinion sustainingthe patent,finding infringement,and directinga
decreein favor of the complainants. Car.t/ v. Wolff, ante, 139.

I havebeenthns particularin recountingthe facts connectedwith
this litigation becauseI ,am now askedupon this interlocutoryhear-
ing to considerthe questionof the validity of the patentas open,and
to disregardthe decision made in the Secondcircuit. The defend-
ants' counselearnestlycontendthat the theoryuponwhich the court
theresustainedthe patent is false. The rationale of the Cary in-
vention,accordingto JudgeWHEELER, is this:

"The processof the patent[he says]doesnot merolyaddtemperasa quality
to steel which did not haveit before; it restoresthe lost st.rengthandelas-
ticity of the wire consequentto the r1isplacementof the particlesof which it
is composed,by the processof making it into springs. The discoverywas
that the applicationof heatwould effect that restoration,which is a different
thing from tempering." Ante, 140.

Now, it will be observedthat this is the expresslydeclaredtheory
of the patentitself, and it was acceptedassoundby tbe patent-office,

. and this,(as Mr. Cary statesin his affidavit,) after testswere made
by the examinerpersonally. And if it be true that the theoryof the
restoration of strength and elasticity, lost by the distortion of the
wire in the coiling of it, was not questionedin theWoW Case by either
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counselorexpert, this very fact tends strongly to create confidence
in the soundnessof that theory.

The defendant'stheory, as set forth in Mr. Lovell's affidavit, is
that the loss of strengthand elasticity is due, not to the coiling of
the wire into springs,but to the previouscold drawing of it, and that
the restorativeeffect of the Caryprocessis no otheror different from
thatwhich was,prior to his invention,well known in the art to result
from a partial reheatingand gradualcooling of steelwhich had been
hammered,rolled, or otherwisemanipulated,the elasticity of which
had beentherebyimpairedor partially destroyed. But I am not yet
satisfiedthat t,his is the true theory of the Cary process,and for the
presentI think it is my duty to follow heretheconclusionof thecourt
in the Secondcircuit. Upon this questionit seemsto me the case
comesfairly within the generalrule, that upon a motion for a pre-
liminary injunction, whereinfringementis clear, the court will accept
andfollow an adjudicationsustaininga patentmadein anothercir-
cuit on a final hearing,andafterfull consideration. Green v. French,
4 Ban. & A. 169; Mallory Manuj'g Co. �v�~ Hickok, 20 FED. REP.116;
Cob'urn v. Clark, 24 O. G. 399; S. C. 15 FED. REP. 804. Adhering,
then, for the time being, to JudgeWHEELER'S view touching the ra-
tionale of the Cary invention, I seenothing in the ex parte affidavits
now presentedwhich should lead me to reject his decision at this
preliminary stageof the case.

Moreover, thereare cogent reasonswhich induce me to adopt the
courseI have just indicated. The defendantswere not ignorant of
the pendencyof the Wolff Case. It is shown that for at least three
years before that litigation closed, their Mr. Lovell was fully in-
formed in respectto it. He watchedthe casewith interestas it pro-
gressed,and several times conversedwith Wolff about the suit, and
the chancesof a successfuldefensetherein,expressingthe hopethat
Wolff might win. It was his interest to defeat the Cary patent in
that contest,and he had everyopportunityof assistingin thedefense
by giving information or otherwise. But hedid not do so, nor did he
evensuggestto the defendantsthereinthe theoryof the Cary process
upon which he now insists. In this regard the case here is not un-
like that of Robinson v. Randolph, 4 Ban. & A. 163, in which, on a
motion like the presentone, the court declined to listen to an affida-
vit alleging a new defense. Again, during thependencyof the WolJl
Case, and with full knowledge of the risk taken, the defendantsem-
barkedin themanufactureof coiled springsby the infringing process.
Still further, the two adjudicationsabovementioned,establishingthe
complainant'srights, have beenobtainedafter a most tediouslitiga-
tion, attendedwith greatexpense,and the patenthasnow only three
yearsto run. And, finally, I am convi needthat an injunction is the
only efficacious remedyfor the complainantsunder all the circum-
stances.
Upon the questionof infringement the caseis free from difficult)
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or doubt. It is quite clear to me that the defendantshavebeenus-
ing the Cary process. It may, indeed,be true that they have been
usinga higherdegreeof heat than that speciallymentionedin the
patent; but so did the defendantsin the caseof Cary v. WolJ!". So
long asthe springsarekept belowa red heat,the substanceof the in-
vention (as JudgeWHEELER says) is taken. Tilghman v. Proctor,
102 U. S. 707. Nor, in my judgment,is it at all materia.l that the
defendantscool their springs by plunging them into cold water.
This also was the practiceof the defendantsin the Wolff Case. The
beneficial results are securedby subjecting the springs to the pre-
scribedheat,and the patent is altogethersilent as to the mannerof
cooling. And if the springsare not raisedto a red heat,it is imma-
terialwhetherair-coolingor water-COOlingis practiced.

Leta preliminary injunction issue.

JENSEN v. KEASBEY and others.

(Oircuit Court, E. D. Pennsylvania. April 28, 1885.)

PATENTS FOR INVENTIONS-EvIDENCE-ANTICIPATION-PEPTONE-PEPSIN.
Anticipation will not be establishedby evidenceof publicationsthat were

nothingmore than suggestionsand speculationsof scientific writers who had
never tested the practicabilityof. their suggestionsor dcmonstr'ltedthe truth
or valueof their speculations.

In Equity.
Joshlta Pusey,for complainant.
JeromeCarty, for respondent.
BUTLER, J. That the plaintiff's patentedproduct, "peptone-pep-

sin," is of great utility and patentable(if not anticipated) is un-
doubted. The allegedinfringementis conclusivelyproved. The de-
fenses-First,that for more than two yearsprior to the patentee's
applicationthis article had beenexposedto sale; and,second,that it
hadbeendescribedin certainpnblications,-arenot sustainedby the
proofs. No such article is shown to have been so on sale,and no
such processas emrloyed by the plaintiff, or article manufactured
by him, is shown to have been thus described. Pepsin had been
manufacturedandsoldfor manyyears,but no "peptone-pepsin,"such
as this patentdescribes. The publicationsrelied uponshownothing
more than suggestionsand speculationsof scientific writers,who had
never tested the practicability of their suggestionsor demonstrated
the truth or value of their speculations.

A decreewill be enteredaccordingly.


