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1. FiCDE1lAT, COUUTS-PENDE"CY OF DUIT TN STATE COUHT.
An action pendingin a foreign jurisdiction cannotue pleadedin allatemcnt

of an action in a domesticforum, evenif therelie identity of parties,of suhject
matter,andof relief sought; and whereonesuit is pendingin the statccourt
andan"theris commencedin a federal court having jurisdiction within the
sameterritorial limits, the secondsuit will not asa matterof coursebe abated.

2. LOGS AND LUMBER-CONSTITUTIONALITY OF GEN. ST. MrNN. 1878, Cu. 32, TIT.
3,¤ 25-S0ALTNG LOGs.

::3ection25, tit. 3, c. 32, Gen. St. Minn. 1878, is not unconstitutional.

3. OF LAW.
Gen. St. .8Hnn.1878, c. 32, tit. 3, t 25, hasnot been repealedand is still in

force.

This suit wascommencedin thedistrict courtof Washingtoncounty,
Minnesota,andis removedto this court. Thecomplainantis the sur-
veyor generalof logs and lumber, appointedby the governorof the
stateof Minnesotafor theFirst lumberdistrict, and chargesthat the
defendantshaveconspiredand confeder.atedtogetherto prevent him
and his lawfully appointeddeputiesfrom dischargingthe duties ell-
joined by law. The complaintsetsup in detail the characterof the
rivers andwatersin thedistrict and the amountof logscut,andother
mattersabout the intermixing and intermingling of logs run down
the rivers, and facts tendingto showan effort to embarrassthe com-
plainant in faithfully performinghis duties. A preliminary injul1t-
tion was issued,an answeris filed by the defendants,and the record
in this court containsthe complaint, answer,and a writ of injullc-
tion issued. A motion is madeby plaintiff to remand,and a motion
is also madeby defendantsto dissolvethe injunctionanddismiss the
suit.

Searles,Ewing &: Gail andJ. N. J: I. W. Castle, for complainant.
FayetteMarsh and Clapp et Macartne./I, for defendants.
NELSON,J. The motion madeby complainantto remandthe cause

to the statecourt is denied. The reasonsassignedby defendantsfor
granting the motion to dissolvethe injunction and dismissthe suit
are-"First. Want of jurisdiction in the statecourt of Minnesotato
maintainthe action. Second.Complainanthad no capacity to sue.
Third. The law of Minnesotauponwhich he baseshis right of action
is unconstitutionaland void: (1) that it is an unjuRt discrimination
againsta part of a certain classof peopleengagedin businesswhich
is generalthroughoutthe state; (2) that it is a violation of the com-
mercialclauseof theconstitutionof the United Statesso far, at least,

1 Reportedby RobertsonHoward,Esq.,of the St. Paulbar.
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as it attemptsto apply to logs which were cut in anotherstateana
stoppedfor the purposeof rafting or fitting for market,or logs cut in
Minnesotaand destinedfor foreign market. PonTth. Not an inspoc-
tionlaw. Fifth. The law is repealed."

Thesepointsof controversywere met a,nd very fully ftnSIVcrctl in
the opinion of the district court of Washingtoncounty, granting tbu
writ of injunction, and, agreeingto thegeneralresult readwdl.>,v that
court, I havevery little to add. The want of jurisdiction in the dis-
trict court of Washingtoncounty to entertainthis suit is earnestly
pressed,andit is insistedthat the district court of St. Croix county,
Wisconsin,havingconcurrentjurisdiction with the Minnesotacourts,
on the watersof St. Croix lake, hasfirst obtainedjurisdiction of the
subject-matterof this suit and such jurisdiction is exclusive. The
complaintalleges,which is admitted by the answer,that a suit has
beeninstitutedin the circuit courtof St. Croix county,Wisconsin,by
someof the defendants,againstthe complainantprior to the com-
mencementof this suit, and an injunction issued,which was served
on oneof the complainant'sdeputies,and this proceedingis urgedas
a bar. The judicial decisionsare not uniform on this question,but
in no caseis the rule, broadlystated by defendant'scounsel,applied,
to-wit: "That where two courts have concurrentjurisdiction, that
which first attachesbecomesex.clusive,and the other court is left
without jurisdiction as to the subject-matterof the suit pending in
the court first taking jurisdiction, or as to the questionin disputebe-
tweenthe samepartiesor privies." The supremecourtoftheUnited
States,in Stoutv. Lye,103 U. S. 66, statedtHule of pleading: "That
wheresuits betweenthe samepartiesin relation to thesamesubject-
matterare pendingat the sametime in differentcourtsof concurrent
jurisdiction, a judgmenton the meritsin one may be usedasa barto
further proceedingsin the other." And in Taylorv. Carryl, 20 How.
583,and Paynev. IInok, 7 Wall. 425, that "in all casesof conflict be-
tween jurisdictions of '" .. ¥ concurrentauthority, that which
has first acquiredpossessionof the res which is the subjectof liti-
gation, is entitled to administerit." But thesedecisionsdo not go
to the extent advancedby counsel. The casesof Insurance Go. v.
Brune'sAssi,gnee,96 U. S. 588,and Stantonv. Embrey,93 U. S. 548,
settledthe doctdnethat an action pending in a foreign jurisdiction
cannotbe pleadedin abatementof an action in a domestic forum,
even if there be identity oJ parties, of subject-matter,and of relief
sought. rrbe doctrineurgedby counselonly appliesto courtsof the
samesovereignty;andevenin casesof the characterspokenof, where
one suit is pendingin the statecourt, and anotheris commencedin
a federalcourt having jurisdiction within the sameterritorial limits,
it is not settled that the secondsuit is, as a matter of course,to be
abated. See Radf01'dv. Folsom, 4 McCrary, 528; Hurst v. Everett,
21 FED. REP. 218. I think, therefore,the district court of \Vashing-
ton county had jurisdiction to entertainthis suit, evenif it be can-
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cededthat the suit commencedin Wisconsinis identical in pal'ties,
i3tl bject-matter,and relief sought.

Again, the law is not unconstitutionaland void, for the reasonsas-
"ignccl. The following is tile statute,(scL:tion 25, tit. 3, c. 32, Rev.
St. Minn.:)

"It. shall be theduty of the surveyorgr'neralof theFirst district to scale,
or causeto be scaled,all rafts, brails,or lots of logs which lllay passdown or
throngh Lake St. Croix, before passingout of said Lake St. Croix; alsoall
rafts, brails, or lots of logs run through,or gatheredinto, any sideboomsor
Jakebooms for sawing or otheruse, within the limits of saiddistrict, subse-
quent to thescaleof theSt.Croix BoomCorporation'sboom,andbeforeusing
or passingout of saidLakeSt. Croix; and all partieshavinglogs in his or
their possession,which havenot beenscaledby the surveyorgeneral,asset
forth in this section,shall, beforesawing,using,or runningawaysaidlogs,
give noticeto thesurveyorgeneral,in duetime, thathemaycausethesame
to bescaled. All logs thusscaledshall be enteredon thesurveyorgeneral's
booksin their properplaces."

This enactmentis a partof the law providing for the inspectionof
logs. It answersthe latest definition promulgatedby the supreme
court of the United States. In People v. Compagnie, 107 U. S. 62,
S. C. 2 Sup.Ct. Rep.87, JusticeMILLER, deliveringthe opinion of the
court, says: "What is an inspection? Somethingwhich canbe ac-
complishedby looking at, or weighing, or measuring,the thing to be
inspected,or applying to it somecrucial test." It iEl not void for dis-
crimination. If, for any cause,in the judgmentof the legislatureof
thestate,the public goodrequiredthis law to beappliedto a particular
lumber district, it is within its discretionto so apply it. The legis-
lature is the sale judge of the existenceof such cause,and courts
shouldsustainthe law if it canbe upheldupon anyview of necessity
whicp may have beenin the legislativemind. The state derivesno
revenuefrom the measurementandscalingof logs, and the only ob-
ject of the law is to ascertainwhetherthe logs are fit for commerce,
and to protect the citizensand market from fraud. This law is not
in violation of the commercialclausesof the constitutionof the United
States. Suchlegislation now exists,or hasat sometime existed,in
nearly all the states. Personsand propertyare subject to restraint
to securethegeneralcomfortandprosperity. Lawsregulatingtraffic
andmerchandiseof all kindsare on the statutebooksof all thestates.
They are impedimentsand restraintsof tradein somesense,but not
necessarily,for that reason,regulationsof interstateor foreign com-
merce,within the meaningsof the constitution. While it is incon-
venient to be hamperedwith inspectionof this particulararticle of
commerce,a court,for that reason,shouldnot abrogatethe law. The
correctionis with the legislatureof the state. In Michigan boardsof
tradeareauthorizedto appointinspectors,andthe generalinspection
of logs by stateofficials is repealed. The laws of New York compel-
ling inspectionof merchandisewere repealedin 1843, and later the
constitution forbade the enactmentof such laws except in defmed
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cases. Without pnrsuingthe subject further, r am of the opinion
that the law is valid, and hasnot beenrepealed.

Motion to dissolvethe iuj unctiun anddH:iwioo the suit io denied.

BLAIR v. ST. LOUIS, H. & K. R. Co. and others.l

(Circuit Oourt, E. D. Missouri. June30, 1885.)

CORPORATIONS-CONVEYANCEOF EI\TIRE ASSE'fS-PRIORITYOF RIGHT AS BETWEEN
UNSECURED CREDITOROF GRAN'rOR AND MOHTGAGE CREDITOR OF GUANTEE.

A., a corporation,being largely indebted to B. and others,its stockholders
andofficers organizedC., a new corporation,and transferredto it all of A. 's
assets,in considerationof stock in C., and of Co's assumingA.'s liabilities.
C. thereaftermortgagedthe propertyso transferredto D., to securean issue
of bonds. At the time of the executionof the mortgageB. 's claim hadnot
been reducedto judgment.,but D. acceptedthe mortgagewith notice of it.
B. hassinceobtainedjudgmentagainstC. Held, that his lien upon the prop-
erty transferredis superiorto Do's.

In Equity.
Demurrerto evidencetendingto prove the allegationsof thecross-

bill and answerof JosiahFogg. For opinion upon demurrerto aná
swer andcross.bill,see22 FED. REP.36. See,also,Fugg v. St. Louis,
H. «K. R. Co. 17 FED. REP. 871.
Theodore G. Case, for complainant.
Jas. Case andGeo. D. Reynolds, for Fogg.
TREAT, J. The demandof JosiahFogg to chargethe assetsof the

old andnew corporations,prior in right to the mortgagesuedon, is
presentedto thecourt in the form of a demurrerto the evidencetaken
beforethe master. The principleson which this demandis to bede.
terminedhaveheretoforebeenfully considered. The presentinquiry
pertainssolelyto notice givenof suchprior demand. Thetransferred
assetsweregreaterthan the assumedobligationsby the new corpo-
ration. Henceall personssubsequentin interestwith noticeof such
equitablelien takesubordinatethereto. Theevidencedisclosesthat,
although the transfer from the old to the new corporationwas not
formally recorded,all the partiesweresufficiently informed with reo
spect thereto. The equitabledoctrine applies,viz., that they took
subjectto the prior equitablelien. Demurreroverruled.

Orderedthat the demandof JosiahFogg be allowed asan equita-
ble lien prior in right to the mortgagesuedon.

lReportedby Beni. F. Rex, Esq.,of theSt. Louis bar.


