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GRAY V. PHILADELPHIA & R. R. CO.

(Circuit Court, N. D. New York. June24, 1885.)

JlIASTER AND SERVANT-HAILROAD COLLISION AT CnOSSING-NEGLIGENCEOF EMá
PLOYES OF BOTH HOADS- RIGHT OF EMPLOYE TO RECOVER- DOCTlUNE OF
FELLOW-SERVANTS.

Wherea fireman on a railroadtrain is injured by a collision at a crossingof
two roads,brought about by theconcurringnegligenceof the engineeron his
train, andof the employesof the otherroad, his right to recoverdamagesfor
suchinjury from theotlleuoadWillllOt bedefeatedby reasonof thenegligence
of the engineer.

Motion for New Trial.
1\{'itchell <t Mitchell, for defendant.
Parker <t Countryman,for plaintiff.
WALLACE, J. This suit was brought to recoverdamagesfor per-

sonalinjuries sustained1y the plaintiff, in a collision betweena loco-
motive of the Lehigh Valley Railroad Company,upon which he was
a fireman,anda train of carsbelongingto the defendant. The col-
lision took placeat a point wherethe roadsof the two railway com-
paniesintersectand crosseach other, known as the" Bound Book
Crossing." A signal stationwas maintainedat this crossingby the
Lehigh Valley Companyin chargeof a siRnal-man,who was selected
by that corporation,andwas in its employ. By the systemof sig-
nalswhich had beenadopted,and were in force at the time of the
collision,a red signal indicatingdangerwasconstantlyshownto both
roads,until an approachingtrain at the distanceof a third of a mile
from the crossingaskedfor permissionto passby a signal from the
engine. If, in answerto the engine'ssignal, a white signalwasdis-
playedat the station,the engineerwasat liberty to proceedwith his
train. If, ontheotherhand,theredsignalremaineddisplayed,it was
,his duty to stop his train. The plaintiff, in dischargeof his duty as
a fireman in the employ of the LehighValley Company,wasupon an
engineof that company,in chargeof an engineercarrying a superior
officer of the companyupon a specialerrand: and the engine was
proceedingto crossthe Bound Book Crossing,when the collision oc-
curred. The evidenceauthorizedthe jury to find that the safetysig-
nal was displayedto the plaintiff's enginein responseto the signalof
the engineerfor permissionto cross,and that the dangersignalwas
displayedto the engineerof the defendant'strain in responseto his
signal for permissionto cross. The evidencealso establishedthat
the engineerof the plaintiff's enginewas guilty of negligencein at-
tempting to cross,notwithstandinghe had receivedpermissionto do
so by the propersignal; that he sawdefendant'strain was making
for the crossing,either in disregardof the propersignal to the engi-
neer of that train, or under a misapprehension;that his attention
was called to this circumstanceby Mr. Pickle; that he had reasonto
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supposea collisionwould takeplaceif he proceeded,yet, havingample
time to stop his engineandavoid collision after noticeof danger,did
not do so. .

The jury were instructedthat if they found that the collision en-
sued by reasonof the negligenceof the engineerof the defendant,
concurringwith the negligenceof the engineerof the Lehigh Valley
Company,the plaintiff was entitledto recover,providedtherewas no
concurringnegligenceupon his part. They were instructedthat, al-
though he was not in control of the engine upon which he was em-
ployed, it was his duty to be observant,so far as practicable,of the
situation,and to do what he could to promotethe safetyof the en-
terprisein which he was engaged;but that it did not follow that he
was negligent becausehe did not attempt to stop the enginehimself
or insist upon the engineer'sdoing so.

lt wasleft to the jury to determine,as a questionof fact, whether,
under the circumstances,his conductamountedto a concurrencein
the conduct of the engineer; and they were instructed, if he did
thusconcur, he wasnot entitled to recover. Thedefendantrequested
the court to instruct the jury that theplaintiff, being a fellow-servant
with the engineerof the Lehigh Valley Company,and being engaged
in a joint enterprisewith him, couldnot recoverif theyfound thatthe
engineer'snegligencecontributedto the collision. This instruction
wasrefused,and the refusalis now assignedaserror,for whicha new
trial shouldbe granted.

The instructionsgiven were certainlyas favorablefor the defend-
ant as could reasonablybe required. Although the plaintiff was a
fellow-servantof the engineer,hewasa subordinate,and hadno con-
trol over the movementsof the locomotive. If he was not guilty of
any personalnegligence,and did not countena'ncethe negligentcon-
ductof his fellow-servant,uponreason,andaccordingto the weight of
authority, he ought not to be precludedfrom a recoveryagainstthe
defendant. If hecouldmaintainan actionagainsthis fellow-servant
and the defendantjointly, he can, at his election,pursueeither sev-
erally. Upon the facts found by the jury, he was no moreaccount-
ablefor the misconductof the engineerthan a passengerwould be,
or than the ownerof a cargo would be for the negligentactsof the
carrierwhom he hasemployedto transporthis property. If he had
occupiedsucha relation to the transactionhe could recoveragainst
either or all of the offenders whose acts contributedto his injury.
The Atlas, 93 U. S. 302; The Washington, 9 Wall. 513; The Titan,
23 FED. REP. 413; Eaton v. Boston et L. R. Go. 11 Allen, 500; Web·
ster v. Hudson River R. Co. 38 N. Y. 260; Barrett v. Third Ave. R.
Co. 45 N. Y. 628; Spooner v. Brooklyn City R. Co. 54 N. Y. 230;
Lockhart v. Lichtenthaler, 46 Pa.St. 151. SeeTown ofAlbion v. Het-
rick, 90 Ind. 545; Wabash, St. L. ct P. Ry. Go. v. Shacklet, 105 Ill.
364; Cuddy v. Horn, 46 Mich. 596; S. C. 10 N. W. Rep. 32.

Thedefendantreliesupon the Englishcasesof Thorogood v. �B�r�y�a�n�~
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8 C. B. 115, 'and Armstrong v. Lancashire eX Y. Ry. Cn. L. R. 10
Exch.47. In Thorogoodv. Bryan it washeld that the plaintiff, an or-
dinary passengerin an omnibus,injured by the jbint negligenceof
the driver of theomnibusand of the defendant,must be taken to be
identified with the driver of the omnibus;andif want of careon the
part of the driver of the omnibusconducedto the accident,theplain-
tiff could not recover against the defendant. This ruling hasbeen
generallycriticised, and its correctnessrepudiatedby text writers of
authority, and is in plain conflict with the great preponderanceof
judicial opinion in this country. The caseof Armstrongv. Lanca-
shire eX Y. By. Co. was decided upon the authority of Thorogood v.
Bryan.

In Robi'1l80nv. New York C. d; H. R. R. Co. 66 N. Y.ll, it was
held that a person who acceptsan invitation to ride with another
competentto control thevehicleis not chargeable,with his negligence;
andcontributorynegligenceupon his part is no defensein. an action
againsta third party for injuries resultingfrom a collision; andthat
if the plaintiff was froe from negligence,although the driver might
have be.enguilty of negligencewhich contributedto the injury, the
actioncould be maintained. CHURCH, C. J., in delivering the opinion.
said: "It is no excusefor the negligenceof the defendantthat an-
other'snegligencecontributedto the injury for whoseacts the plain-
tiff was not responsible."

In Dyer v. Erie Ry. Co. 71 N. Y. 228, it was held that whereone
travelsin a vehicle at theinvitation of theowneror driver over whom
he has no control, no relationshipof principal and agent exists be-
tween them,and he is not responsiblefor thenegligenceof thedriver.
andcontributorynegligenceon thepart of the driver is not imputable
to the passengerand is no bar to a recoveryagainsta negligentthird
party for injuries resultingfrom a collision.

The reasoningin both of these casesproceedsupon the ground
that the negligenceof one personis not to be imputed to another
merely becauseboth of them are engagedin a common enterprise.
when the latter hasno control in fact, or by reasonof superiorau-
tpority, over the conductof the former. It is otherwisewhere they
areengagedin anenterprise.thecharacterof which presupposescon-
joint management,andthereforemutualresponsibilityfor eachother's
actsas in Beckv. lEast Bi,ver Fm"y Co. 6 Rob. b2.

It is not apparenthow the circumstancethat the personsengaged
in the commonenterpriseare fellow-servantscanqualify theapplica-
tion of the principle to be deducedfrom thesecases. That circum-
stanceis importantonly asit bearsupon the questionof the employ-
ers' respoilsibilitytooneservantfor "the negligenceof a fellow-serv-
ant. As betweenthemselves,theservantsof a commonemployerare
liable to eachotherfor negligencepreciselyas thoughthe relation of
fellow-servapt did not exist. The casesin Massachusettsholding
otherwiseare.gtlnerallydisapprovedby the commentators. Shear.&
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R. Neg. ¤112; Whart. Neg. ¤ 245; 2 Thomp.Neg. 1062; Add. Torts,
145. See,also, Hinds v. HUl'bou, 58 Ind. 121.

The exemptionof the employer from liability to a servantfor the
negligenceof a fellow-servant restsupon the implied undertakingof
the servantto assumethe risks necessarilyincident to the servicein
which he engages,including the risks of the negligenceof his fellow-
servantin dischargingduties which the employercannotbeexpected
to dischargepersonally. Thereis no reasonwhy a third person,with
whomthereis no suchimpliedundertaking,shouldbeentitled to avail
himself, asa defenseto his own negligence,of the contributorynegli-
genceof a fellow-servantof the injured party any more than of the
contributorynegligenceof a stranger. As to him, personalnegligence
on the part of the ,injured party would seemto be the only just cri-
terion of contributorynegligence. In thecaseof Paulmiel'v. Erie R.
Co. 84 N. J. Law, 151,it washeld that a servant,injured by thecom-
bined negligenceof his masterandof a fellow-servant,could recover
againstthe masterupon the groundthat the masterwas one of two
joint wrong-doers,andassuch responsibleto the servant. It would
follow as a corollarythat it doesnot lie evenwith an employerto in-
sist that the contributorynegligenceof one servantcan be imputed
to a fellow-servant as a defenseto the employer'snegligence. Cer-
tainly a strangercannotoccupyanybetterpositionthantheemployer.

Thereare two adjudicationsin this stateopposedto thedoctrineof
Armstrongv. Lancashirecf; Y. Ry.Co.: Perry v. Lansing,17 Hun,84;
Buschv. BuffaloCreekR. Co. 29 Hun, 112. In bothof thesecasesit
was held that a defendantwhosenegligencecontributedto theinjury
of an employe could not escapeliability becausethe negligenceof
a co.employeof the plaintiff also concurred. This is believed to be
soundlaw.

The motion for a new trial is denied.

NORTHWESTERN TRANSP. Co. v. OONTINENTAL INS. Co.

( (Circuit Court, E. D. Midtjgan. June8,1885.)

1. GENERAL AVERAGE-STRANDING-REPATUS.
Hepairsto a ship, renderednei'essaryby a voluntarystranding,arethe sub-

ject of a generalaveragecontribulion,and are a chargeupon underwl'iters
who haveinsllred the ship againsttotal10ssandgeneralaverage.

2. MARINE INSURANCE-STRANDED AND ABANDONED VESSEL-REPAIRS.
A ship which had beenvoluntarily strandedand alJandoncdto the under.

writers, wasraisedby themand tenderedback to theownerwilhout beingre-
paired,andwithout an offer to pay the expenseof the repairs renderedneces.
saryby the stranding. Held, that the ownerwas underno obligationto receive
her, and that the undel'writersmust be �d�(�~�e�m�e�d�, as mattlJr of law, to haveac-
ceptedthe abandonment.


