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turn a verdict for the plaintiff. Peele v. Merchants'Ins. Co. 3 Maá
son,27.

Certain exceptionswere taken �t�~ the form of the abandonment,
which, we think, are untenable. The policy reqniresthe abandon-
ment to be in writing, signedby the insured,anddeliveredto thecom-
pany; andthatit shall be efficient, if accepted,to conveyto andvest
in the insurersan unincumberedandperfecttitle to the subjectaban.
doned. The abandonmentin this caseis containedin the letter of
December13th, signed by the presidentof the plaintiff corporation.
Under the circumstances,we think this act waswithin the scopeof
his authority,andthathis signatureas presidentindicatessufficiently
that it was the actof the corporation. It is true, the presidentheld
a mortgageupon the steamer,in his individual capacIty,andthat the
title of the plaintiff was incumberedto the extentof this mortgageat
the time the abandonmentwas made; but we think that Mr. Beatty,
in signing the abandonmentas president,would be estoppedto set
up his individual mortgageagainstthe insurancecompany. Herm.
Chat. Mortg. 355; Hayesv. Livingston,34 Mich. 387; Dann v. Cud-
ney,13 Mich. 239; 7'ruesdailv.Ward, 24 Mich. 117; Meisterv. Birá
ney, ld. 435.

The motion for a new trial mustbe denied.

STATE OF KANSAS ex rel. ATTORNEY GENERAL V. SOUTHERN KANSAS
By. CO.I

(Circuit Oourt, D. Kansas. June2, 1885.)

RAILROAD COMPANy-FORFEITUREOF LAND GRANT-FAILURE TO BUILD ROAD-
MANDAMUS.

Wherea portion of a grant of land to a railroad companyhas lapsed,and
beenforfeited by reasonof the failure of thecompanyto bUild a certainpartof
its road within the time namedin the grant,mandamuRwill not lie to compel
the railroadcompanyto LJuild thatportion of the road to whieh theforfeiture
of the grantattaches.

On February12,1858,thelegislatureof the territoryof Kansasin.
corporatedtheLeavenworth,Lawrence& FortGibsonRailroadCom-
pany,andauthorizedit to constructa railroad from LeavenwQláthvia
Lawrenceto the southern1011ndaryofthe territory. On the third of
March, 1863, the congressof the United Statespassedan act grant.
ing landsto the stateof Kansasto aid in the constructionof certain
roads. The first part of the sectionreadsasfollows:

"Be it enactedby the senateand houseof representativesof the United
Statesof America.in congressassembled,thattherebe,andis hereby,granted
to thestateof Kansas,for thepurposeof aidingin theconstrnction-Bi1'8t, of
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a railroad and telegraph from the city of Leavenworth, by way of the town of
Lawrence, and via the Ohio City crossing of the Osage river, to the southern
line of the state, in the direction of Dalveston Bay, in Texas, with a branch
from Lawrence, by the valley of the Wakarusa river, to the point on the At-
chison, Topeka & Santa Fe Hailway, where said road intersects the Neosha
river; second,of a railroad from the city of Atchison via Topeka, the capital
of said state, to the western line of the state. in the direction of Fort Union
and Santa Fe, N. M., with a branch where this last-named road crosses the
Neosha, down said Neosha valley to the point where the first-named road en-
ters the Neosha valley,-everyalternate section of land, designated by odd
numbers, for ten sections in width on each side of said roads, and each of its
lJranches."
The fourth section of such act prescribed the terms under which the

grant is made. It reads as follows:
"Section 4. And be it further enacted, that the lands hereby granted to said

state shall be disposed of by said state only in the manner following: That is
to say, when the governor of said state shall certify to the secretary of the in-
terior that any twenty consecutive miles, either of said roads or branches,
is completed in a good, substantial, and workman-like manner, as a first-
class railroad, and the said secretary shall be satisfied that the said state has
complied in good faith with this requirement, the said state may cause to be
sold all the lands granted as aforesaid, situated opposite to and within ten
miles of the line of said section of road thus completed, extending along said
completed section of twenty miles of road, and no further. And when the
governor of said state shall certify to the secretary of the interior, and the
secretary shall be satisfied that another section of said road or branches,
twenty consecutive miles connecting with the preceding section, is completed
as aforesaid, the said state may cause to be sold all lands granted and situated
opposite to and within the limit of ten miles of the line of said completed sec-
tion of road, and extending the length of said section; and so from time to
time until said roads and branches are completed. And when the governor
of said state shall so certify, and the secretary of the interior shall be satisfied
that the whole of said roads and branches, and telegraph, are completed in a
good, substantial, and workman-like manner, as first-class railroads and tele-
graph, the said state may cause to be sold all remaining lands granted and se-
lected for the purposes indicated in this act, situated within the said limits of
twenty miles from the line thereof, throughout the entire length of said road
and branches: provided, that if any part of said road and branches is not com-
pleted within ten years from the passage of this act, no further sale shall be
made, and the land unsold shall revert to the United States."
On the ninth of February, 1864, the legislature of the state of Kan-

sas passed an act to accept such grant, and making the Leavenworth,
Lawrence & Fort Gibson Railroad the beneficiary. On the twenty-
fifth of May, 1864, a copy of the resolution of acceptance was filed in
the ofltce of the secretary of state, and is as follows:
"Resolved, by the president and board of directors of the Leavenworth,

Lawrence & Fort Gibson Railroad Company, that said company hereby ac-
cepts said grant of lands, according to the stipulations ofI. said act of the leg-
islature of the state of Kansas and of the congress of the United States."
The railroad company constructed its road from Lawrence south.

ward to the south line of the state, but never built that portion of �i�~�s
road from Leavenworth to Lawrence. By foreclosure proceedings the
property and franchise of the Leavenworth, Lawrence & Fort Gibson
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road passedto defendant. And now the stateapplies for a. writ of
mandamu,sto compelthedefendantto completeits entireline, by build-
ing that portion from Leavenworthto Lawrence.

W. A. Johnston,Atty. Gen.,EdwardStillings, and ThomasP. Fen-
lon, for relator.

Ja,mesIlagerman, for defendant.
BREWER, J. I shall notice but a singlequestion,for that is deci-

sive. The relatordoesnot insist that by the charterauthorizingthe
railroad companyto build its road from Leavenworth,a duty was
imposedto complete the whole line which can be enforcedby man-
damus, bnt rests the caseupon the land grant and its acceptance,
claiming that therebya contractobligationwas assumedby thecom-
panywhich thecourtswill enforceby mandamus. Conceding,for the
purposesof this case,that contractobligationsof a similar nature
may sometimesbe enforced,yet where the partiesin their contracts
expresslyprovide a penalty for a breach,S!1ch penaltywill exclude
anyotherremedy; andin this contractthepartieshavenameda pen-
alty for any breach. The grant provides that upon the completion
of eachconsecutive20 miles of road it shall becomeoperativeas. to
alternatesections,and that, upon the failure to completethe road
within 10 years,the unearnedlandsrevert to the United States. In
other words, this reversionor forfeiture is the penaltyfor failure to
completethe r3ad. The grant does not prescribeat what point in
the line the work shall be commer-ced. It was within the option of
the companyto commenceat Leavenworth,the north,ernterminus,or
at the southernboundaryof the state,or at any intermediatepoint.
It might havecommencedat the northernand southerntermini at

the sametime, and, upon the completionof 20 miles from each ter-
minus,would have beenentitled to the alternatesectionsadjacent
thereto. When it completedany 20 consecutivemiles, it earnedthe
alternatesectionsadjacent,andif it failed to completeanyportionof
the roadwithin 10 years,it lost all interest in the adjacentlands.
Supposeit hadneverbuilt a mile of road during the 10years,andso
earnednoneof the lands,couldit beseriouslyclaimedthatmandamus
would lie to compelsuchconstructionin the faceof this provision,-
that by its failure the whole granthad failed; and if that be true in
caseof total failure, is it not equallytrue in caseof partial failure?
The partiesprescribedthe termsof the contract,andwhat shouldbe
the result in the caseof a failure of the beneficiaryto perform. As
was well said by the counselfor the defendant,this application in
somerespectsrepresentsa bill for a specificperformance;andwhere
the whole considerationhas failed, and the plaintiff is powerlessto
performon his part, would a court of equity compela defendant,re-
ceiving-nothing,to perform? Clearly,thedefendantwould beentitled
to receivethe considerationif obliged to performhis contract,and if
the considerationwas lost, the contractto perform would not be en-
forced. The caseof the Statev. SouthernMinn. Ry. Co. 18 Minn.
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40, (Gil. 21,), aroseuponaverysimilar stateof affairs, and is very
closelyin point, andthe conclusionsreachedby that court are in ac-
cord with the views aboveexpressed.

The �m�o�t�i�~�n 'to quashthe writ will be sustained,andjudgmentac-
cordingly.

DYER and anotherv. NATIONAL HOD ELEVATING Co.

�(�O�i�T�c�u�i�~ Court, E. D. Pennsylvania. April 28,1885.)

PATENTS FOR INVENTIONS-SCOPEOF INvEN'rroN:
A patentfor a mereimprovementin the departmentof mechanicsto which

it belongs,mustbelimited to thearrangementof the device Claimed as new,
and cannotbe se expandedas to embracedifferentsubstituteddevicesthat
perform someof thefunctionsof the patent,or producethe samegeneralef-
fect.

In Equity.
JoshuaPuseYJfor complainant.
Charles Rowson,contra.
MoKENNAN, J. As the patentin this caseis for an improvement

merely in the departmentof mechanicsto which it pertains,it must
be limited in its scopeto the "arrangement"of devicesdescribedand
claimed in it as new; and it cannotbe expandedto apply to sub-
stituteddevices,differentin characteranddissimilar in form, merely
becausethey performsomeof the intendedfunotionsof the patented
devices,or becausethe samegeneralresult is effectuatedby both.

The secondclaim of the patent-whichis the only onenecessary
to beconsidered-isfor the"arrangementof theropesor oables,m, m,
clamp-bolts,i, i, andcross-bars,J,J, snbstantiallyasandfor thepur-
posessetforth." This "arrangement,"as described,providesfor the
useof two cross-bars,to beattachedto theropesor cablesat eachend
by meansof clamp-bolts,which passthroughthe cross-bars,and ená
cirole thecables,andthus holdthe barsin placeby pressurenpon the
cables,by relaxing which pressurethe oross-barsmay be movedup
or down, and anydesiredadjustmentin length of the oablesbe se-
cured. In the uppercross-barareV-shapednotchesfor holdinghods
filled with brioksor mortar, which are preventedfrom tilting by the
lower cross-bar,againstwhich the handlesof the hod rest. In this
"arrangement"it is obvious that notchescapableof holding clamp-
bolts in place by compression.clamp-bolts,and two cross-bars.are
essentialconstituents.

In the hoistingapparatusmadeand nsedby defendant,a cableof
different materialandform, andwithout the essentialcapabilitiesof
the cabledescribedin the patent,is employed; and in no sense,ex-
cept that of carrying the weight to be lifted, can it be regardedas
anequivalentof the latter. It is madeof iron, with links of a peculiar


