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under the aot of 1875, is sought to be sustained by the act of 1866,
(subdivision 2 of section 639, Rev. St. U. S.) But that clause is
held to be repealed by the act of 1875, (Hyde v. Ruble, 104 U. S.
407,) although it had been held otherwise previously, by various state
and circuit courts.
Motion to remand granted.

DAVIES, Receiver, etc., v. MARINE NAT. BANK.

(Oircuit Oourt, S. D. New York. April, 1885.)

REMOVAL OF CAUSE-ACTION AGAINST RECEIVER OF NATIONAL BANK-TIME OlJ'
REMOVAL.
A receiver of an insolvent bank commenced an action against the receiver

of a national bank in the state court by summons, without Hllycomplaint setting
out his cause of action, at a time early enough to make it triahIe at the AprIl
term of the court, if the pleading had lJeen promptly put in; but the time of
filing the complaint was extended to the April term, when plaintiff moved for
an order for the examination of the officers of the national bank, to enable him
to make complaint j and, in support of the motion, filed an affidavit that
his cause of action arose out of the fact that the bank, of which plaintiff was
receiver, had paid to defendant's bank illegal interest, and that by the statutes
of the United States defendant became indebted to his bank for twice the
amount so paid. If the examination had been had instantly, and a complaint
been framed at once, the cause would not have been triable in due course until
the May krill, and at that term it was removed to the United court.
Held, that the cause was removable, and that the application for removal was
made in time.

Motion to Remand.
William B. Hornblower, for plaintiff.
Charles W. Bangs, for defendant.
WHEELER, J. This suit appears to have been commenced in the

state court by summons, without any declaration or complaint show-
ing for what cause of action, at a time early enough to make it tria-
ble at the April term of that court, if the pleadings had been promptly
put in. But the time of filing the complaint was extended until into
the time of the April term. Then the plaintiff moved for an
for the examination of the officers of the defendant bank to enable
him to make a complaint, and, in support of that motion, filed his af-
fidavit setting forth what his cause of action was, as appears to be
required in such proceedings. At that time, if the examination had
been had instantly, and a complaint had been framed at once, the
cause would not have been triable in due course until the May term
of the state court, and at that term it was removed to this court. The
affidavit stated that the cause of action arose out of the fact that the
firm of which the plaintiff is receiver had paid to the defendant bank
various sums of money as interest, in excess of the rate allowed by
the laws of New York, and of that limited for the banks of the state
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of NewYork, and that, by the provisions of the statutJls of the United
States, the defendant became indebted to the firm for twice the amount
of the interest so paid. This motion to remand is made upon the
gronnds that the action does not appear to be one that is removable,
and that the removal was too late. It is argued that the statement
of the cause of action in the affidavit was for the purpose of the ex-
amination only, and that the complaint may be for some cause of
action entirely different, and not arising under the laws of the United
States at all; and that, as the case could have been tried at the
April term, if the complaint and proceedings had been prompt, it was
not removable after that term. Pullman Palace Car Co. v. Speck,
113 U. S. 84, S. C. 5 Sup. Ct. Rep. 374-, is much relied upon in sup-
port of the latter proposition.
It is to be noticed that the statute under which the removal was

had does not refer at all to the pleadings in the action for a guide.
There is only to be a matter in dispute arising under the laws of the
United St'ltes. The mode of bringing on the dispute, or of making
its nature to appear, is left open. Act of March 3, 1875; Supp. Rev.
St. 174, § 2. The plaintiff took such proceedings under the law of
procedure of the state as required him to show forth his cause of ac-
tion. When done as required, he had exhibited a cause of action
arising obviously and confessedly under the laws of the United States
as the matter in dispute. This has not been changed; and he does
not now say that it could be changed, if he could be heard to say so
at this stage. The cause, as made, appears to be clearly removable
in character; and, from this statement of the case, it appears that
the cause has not yet even progressed far enough so that it could be
tried on its merits, of either law or fact, at any term. The defendant
has not yet been called upon, or had any opportunity, to answer, or
had anything to answer. A default could not be taken even so as to
be followed by a judgment, for there is no declaration, or anything in
the nature of one, on which to make up a judgment. This case ap-
pears to be outside of the principles of the case relied upon. McLJean
v. Railway Co. 17 Blatchf. 363.
Motion denied. -
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UNITED STATES v. ROSE.

(Circuit Court, D. Oalifornia. June 23, 1885.)

1. PUBJ,IC LANDs-Ac'rION BY UNITED STATES To ANNUL PA'l'ENT.
The United States has the same remedy in a court of equity, to set aside or

annul a patent for land on the ground of fraud in procuring its issue, which
an individual would have in regard to his own deed procured under similar cir-
cumstances; following U. S. v. .Minor, 5 Sup. Ot. Hep. 836.

2. SAME-PROCEEDINGS BEFORE LAND-OFFICE-EFFECT OF AND DE-
CREES.
The doctrine of the conclusiveness of judgments and decrees of courts as be-

tween those who are parties to the litigation, is not applicable to the United
States in regard to the proceedings before the land-officers in grantinJ!; patents
for the public land.

Suit to Set Aside Patent.
,T. M. Walling, for complainants.
Charles W. Kitts, (Niles Searles with him,) for defendant.
SAWYER, J. This is a suit in which, as in the case of U. S. v. San

Jacinto Tin 00. 23 FED. REP. 279, upon an indemnity against costs
given to the government by parties in interest, the indemnifying parties
have been permitted to prosecute a suit in the name of the United
States against the defendant, to set aside a United States patent.
The grounds relied on for annulling the patent are that it was ob-
tained upon fraudulent representations made to the register of the
land-office, supported by perjury in the affidavits filed, stating the
land to be non-mineral vacant land, when it is alleged to have been,
in fact, known mineral land, and to have been in the actual posses-
sion of private parties, claiming and working it as mineral land, at
the time of the entry in the land-office and of the issue of the pat-
ent. The fraud and perjury alleged constitute the grounds upon
which it is sought to vacate the patent. In U. S. v. White, 9 Sawy.
125, although I entertained at the time grave doubts as to its appli-
cability, I finally held, upon demurrer, that the case was governed by
the principle established in U. S. v. Flint, 4 Sawy. 51-53, affirmed
in 98 U. S. 61, and in Vance v. Burbank, 101 U. S. 519, and dis-
missed the bill.
I thought it better that the point should be settled by the supreme

court for that, and all other contemplated cases, at that stage of the
case. The value of the property turned out to be insufficient to give
the supreme court jurisdiction. The question again arose in U. S.
v. Jl.iinor, and in other casE'S, wherein the value was also insufficient to
give the supreme court jurisdiction. And it was manifestly likely to
arise in numerous other cases in this state. Still, being in doubt, and
not fully satisfied as to the correctness of my former ruling, and the
question being one of great importance, and certain to arise in a great
number of other cases, I invited the district judge to sit with me, a.nd,
tllOugh not fully satisfied on the point, I adhered to my ruling in White's


