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second clause of the second section of the statute, the removal carries
into the United States circuit court all the controversies involved, and
they may be fully determined if the jurisdiction of the court continues
to the hearing. But if, at any time, during the pendency of the suif,
the case should be so changed by amendments, or by reforming the
pleadings, under the direction of the court, as to present only one
really indivisible controversy between the parties, the jurisdiction of
the court would cease. In this respect the fifth section of the act of
March 8, 1875, modifies the general rule that where a court has right-
fully obtained jurisdiction of the parties and subject-matter of an
action or suit, it can decide every question involved and afford com-
plete relief.

After a careful examination of the authorities cited, and a full con-
sideration of the arguments of counsel, I am of the opinion that the
pleadings and record of this suit, as they stood at the time of re-
moval, show that it involves but one indivisible controversy between
the plaintiff and defendants. It istherefore ordered that this suit be
remanded to the state court from whence it was removed, upon the
petition of the non-resident defendants.

Loup Gorp Min. Co. v. BLARE.

(Circuit Court, N. D. Georgia. July, 1885.)

RiPARIAN RIGHTS—DIVERSION OF WATER—INJUNCTION.

On examination of the evidence, Zeld, the complainant has not established
its exclusive right to the water alleged to have been diverted from its mine
and land by defendant, and that an injunction restraining defendant should
not be granted.

In Equity.

Price & Bolton, for complainant.

H. H. Pavy and Harry Jackson, for respondent.

Boarmax, J. The complainant’s bill shows that the Loud Gold
Mining Company organized under a charter which authorized the
company to acquire, but not exclusively, the use of the water in cer-
tain non-navigable streams by compulsory purchase from riparian
proprietors. This company, in addition to its tracts of mining lands,
purchased in 1880 certain farming lands through which Town ereck
runs; among these lots are Nos. 67, 71, and others lying below 67;
that the company at great expense dug a ditch parallel with the flow
of the creek, for the purpose of flowing the waters of Town creek to
the mining lands. This ditch diverts and withdraws a portion of
the water from the west side of the creek, some miles above the min-
ing lands, at a point in the south half of lot 67, which flows through
a continuous ditech to the mining lands. Complainant shows also that
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the company purchased from a number of the owners of lands through
which the creek runs the privilege of using the water; that is, of
flowing it out into and through the ditch to the lands below.

It will be observed that the property claimed in this case by the
complainant consists (1) of the mining lands, purchased at an ex-
pense of $20,000, and of the farming'lands lying on the creek, pur-
chased in 1880, to which last-mentioned lands certain riparian rights
belong; (2) of the license or privilege purchased in 1880 from a num-
ber of the owners of the lands through which the creek runs, to di-
vert and withdraw the water running through their lands for the com-
pany’s use.. Complainant alleges that the company’s interests and
rights in and to the mining and farming lands, and the company’s
rights to the license and privilege to divert and use the water run-
ning through the lots of other riparian owners, are invaded and in-
jured by defendant, and that, in consequence of this wrongful inva-
sion and injury, the mining interests of the company are and will
remain valueless, unless relief is obtained against the wrongful and
illegal acts of the defendant, against which the company complains
and seeks this injunction.

The company complains that defendant illegally diverts and draws
off the water from the east side of said creek at a point in the north
half of lot 67, and causes it to flow through his diteh in such quan-
tities as to leave, at certain periods of the year, no water, or not suf-
ficient water, for complainant’s lawful use; that this diversion and
withdrawal of the water in such quantities, by the defendant, irrep-
arably injures his property, and is in violation of the law which
protects the company in the premises; because defendant, after with-
drawing the water into his ditch, and using the same in his mills,
which it is not denied he has a right to do, does not cause the flow
to be returned to the stream, so that complainant can, under the
rights and privileges claimed by the company, have the use of the
water, as he is entitled to; but that defendant, after diverting and
using the water in such quantities, allows it to be lost and wasted, so
that, as a matter of fact, the water used by him finds its way back to
the stream at a point not only below the mouth of the company’s
ditch in south half of lot 67, but at a place miles below the company’s
farming lands, and below the lands on the creek, from whose owners
complainant bought said privileges and licenses, and the company,
by defendant’s diversion and waste of the water, is injured in being
deprived of its lawful right as a riparian owner of the farming lands
to have the water returned, and to flow into its natural channel through
these lands, in such a way as the quantity will not be diminished, to
the company’s injury.

The pleadings and proof present two questions for solution: (1)
Has the defendant w.ongfully invaded and impaired the company’s
privileges so as to irreparably injure the mining interests of the com-
pany, and, if so, is the complainant (the right to the privileges and
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licenses so purchased being considered as clearly established) com-
petent to maintain this action against defendant? (2) Has the com-
pany, who owns in fee-simple the farming lands in lot 71 and other
lands lying below 67, had such injury done to its riparian rights as
will entitle it to the writ of injunction? That is, has the defendant,
in withdrawing the water into his diteh, at a point in lot 67, and
allowing the same to remain out of the ereek until it reaches a point
below the farming lands, caused such a diminution in the quantity of
water that flows through the natural bed of the stream in lot 71 and
others as to cause sufficient injury to the company to warrant a writ
of injunction to restrain the defendant from diverting the water in
lot 672

The defendant does not deny that he withdraws a certain quantity
of water from the creek at the point in lot 67 above complainant’'s
diteh, but claims that the lands through which the water at that point
is diverted belongs to him, and that as a riparian owner he has a
lawful right to withdraw and use the said water. He contends fur-
ther that if the water is wasted, and does not find its way into the
creek until it gets below the complainant’s ditch in lot 67, or below
his farming lands in the lower lots, he is not, in this action, in any
way accountable to complainant: (1) Because the possession of the
licenses and privileges which complainant elaims to have bought from
the several riparian owners does not invest the company with such
rights as will enable it to maintain this action. (2) Because the proof
does not show that the water flowing through the creek at any season
of the year in lot 71 is diminished, in consequence of the withdrawal
of the water at a point in lot 67, sufficiently to irreparably injure the
company; and if the water passing through lot 71 is materially les-
sened, because of defendant’s withdrawal of the water, he, the defend-
ant, secured the right to divert the water from lot 71 before complain-
ant purchased the said farming lands, and his right was not affected
by complainant’s said purchase. These denials are, for the purposes
of this suit, sufficiently sustained by the law and facts.

On the first question presented for solution it is not, in the view I
shall take of this case, necessary to express an opinion as to whether
the undisputed possession and ownership of such licenses or privileges
as the company purchased from the riparian owners would enable
the complainant to maintain this suit; for I shall hold that the de-
fendant, as the proof shows, had dug his ditch through his own lands
and had appropriated from the creek, at a point in his own land, the
same quantity of water he now uses two years before the company
owned any lands along the stream, or had become possessed of the
privileges or licenses now claimed; that whether defendant now has
any claim or right to the use of the water now flowing through his
ditch or not which he can maintain at law against complainant, the
facts show that, when the complainant reached the point in lot 67
from which he withdraws water into his diteh, the defendant had
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publicly, and without any concealment or design to mislead com-
plainant, dug and completed his ditech, and was and had been in
the enjoyment and use of the water for two years; and the writ of
injunction, after the completion of this valuable and costly work by
defendant, should not now be made to opeeate in favor of the com-
plainant, who knew for two years that the public work was going on for
the purpose of withdrawing the water from a point m the north half
of lot 67. The complainant, under its.charter rights, has no cause,
in an equity proceeding, to complain that the water is diverted and
withdrawn in such quantities by defendant as to deprive the com-
plainant of sufficient water for the company’s mining purposes: (1)
Because the proof administered by the complainant does not make it
sufficiently clear to the court that the land sold by Logan to the com-
pany in 1880 was free from the right, which the defendant claims
he had obtained previously from Logan, to divert and withdraw the
water at the point in lot 67, and under the privilege obtained by de-
fendant from Logan he was, and had been for two years before this
suit was begun, in the enjoyment of the same quantity of water which
is now appropriated by defendant. (2) Because the complainant’s
right, as the riparian proprietor of lot 71, and lots below, does nof
enfitle the complainant to the writ of injunction; for the reason that
the proof does not make it clear that his right to have the water flow
through his lands in its natural channel is injured by any material
diminution of the flow of the creek through his farming lands.

Reserving to eomplainant all the rights that he may have in an
action at law, the relief and injunction asked for in this proceeding
are refused and denied.

Nasa v. Er. Dorapo Co,

" (Cireuit Court, D. California. July 6, 1885.)
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County BoNps—SuiT AeAINsT CouNTY—Porniricar, CobE CAL. §§ 4000, 4002,
4003.
A county in California is a corporation, and liable to suit.
SAME—STATUTE OF LIMITATIONS—RESIGNATION OF COUNTY SUFPERVISORS.
That the supervisors of a county all resigned for the purpose of evading ser-
vice of summons in a suit against the county, will not prevent the statute of
limitations from running.
SAME—SvuIiT, HOW COMMENCED.
Suit may be commenced in such sense as to stop the running of the statute
of limitations by the filing of the complaint.
4. SAME—CoUPONs—STATUTE RUNS FROM WHAT PERIOD.
The statute of limitations runs upon coupons from the date of their ma-
turity,
. BaME—INTEREST ON BoNDs—CrIvir. CopE CAL. § 1917,
Where no provision is made for interest, both bonds and coupons bear inter-
est after maturity at the legal rate, whether the coupons are detached or not.
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