
796 FEDERAL REPORTER.

whieh do not antedatethat time, none are left that cover the com-
binationsof the complainant'smechanism.

Let a decreebe enteredfor the complainantfor an injunction and
an account.

CELLULOID MANUF'G Co. v. CnoFuT find others.

(Oil'cuit Court, D. NewJersey. August 26, 1885.)

1. PATENTS FOR INVICNTIONS-AN'l'ICIPATION-PA1'ENT No. 65,267.
PatentNo. 65,267,datedMay 28,1867,andgranted to William Hugh Pier-

son, for an improved plastic material madefrom vegetahlefibers, wasnot an-
ticipated by the English letterspatent,grantedto AlexanderParkes,upona
specificationenrolledin the British office, on April 17, 1856.

2. SAME-ABANDONMENT-POVEHTY-SICKNESS-INSANITY.
Continuedpoverty,sickness,and mental nlienationaresufficient excusesfor

delayin procuringa patent. AbanUolllllcnt to public lwld not shuwn.

In Equity.
Dickersond; Dickerson,for complainant.
John P. Adams,for defendants.
NIXON, J. This action is broughtagainstthe defendantsto recover

damagesfor the infringementof letterspatentNo. 65,267,datedMay
28, 1867, and grantedto William Hugh Piersonfor an "Improved
PlasticCompound,"madefrom vegetablefibers. The patentrelates
to what is called by the patenteethe "Plastic Art," and especiallyto
the productionof celluloid. He takessomeform of fibrous material
known as "cellulose,"as, for instance,the ordinary cotton fiber, and
convertsit into nitro-cellulose,by treatingit with nitric, or a mixture
of nitric and sulphmic acids. By the action of theseacidsthe cel-
luloseis turnedinto a materialusuallycalledpyroxyline. Thispyroxy-
line is then submittedto the action of solvent!", which may be a mix-
ture of alcohol and ether,or wood spirits, sufficient in quantityto put
it into a balf-dissolvedor pulpy, but not into a liquid, state. Theac-
tion of the solventsmakesa plastic masswhich is capableof being
moulded iuto desired forms. To producedifferent effects,different
foreign substancesare added; and to renderthe result suitable for
manufacture,it is laid upon a propersurfaceand submittedto con-
tinuedpressure,by which it is compactedinto a solidmass,nowknown
ascelluloid.

The complainantinsists that the defendantshave infringed the
first andsecondclaims of the patent,which are asfollows: (1) The
formation of articlesof manufactureresemblingstone,wood, whale-
bone,shell,horn, and otherrigid or elasticarticlesout of celluloid, or
semi-solublepyroxyline,preparedsubstantiallyin themannerandfor
the purposesherein set forth. (2) The combination of plastic, as
abovedescribed,with vegetableor anyother foreign matter,substan-
tially in the mannerand for the purposeset forth.
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NumerollS defensesare set up in the answer,but two only were
urged at the hearing: (1) That Piersonwas nOfi the original and
first inventor; the patenthavingbeenanticipatedby the English let-
ters patentgrantedto AlexanderParkesupona specificationenrolled
in the British office on April 17,1856. (2) Abandonmentof the in-
vention to the public.

1. '1:he inventionclaimedby Piersonis undoubtedlyfully set forth
by Parkesin the secondpart of his specificationsrelating to the use
of solutionsof gun-cotton,or othersimilar compounds. Bllt this is
a foreign patent,and thecomplainantmeetsthe alleged anticipation
by evidencetending to showthat theactual inventionof Piersonwas
madeby him some yearsprevious to the sealingof the Parkespat-
ent. Has he beensuccessfulin the attempt? The testimonyis ex-
plicit and mainly uncontradictedthat asearly as the year 1850 the
p!!tentee,Pierson,beganto direct his thoughtsand devotemuch of
his time to the productionof solid bodiesfrom pyroxyline and solv-
ents,and combinationstherewith of other materials. He was then
a youngphysician,practicinghis professionin Cincinnati. He made
such experimentsas his limited meansallowed from 1850 to the
month of July, 1855, when he was compelled by his pecuniarynec-
essitiesto leaveCincinnatiandtakerefugefor supportin his father's
houseat Orange,in thestateof New Jersey. He endeavoredto enlist
the interest and sympathyof the father in his invention, but he
seemsto have beenof a practical turn of mind, and insteadof ená
couraging,tried to check the son from indulging in such profitless
hallucinations. The patenteewas a witness in the case,and his
modeststory of his perplexitiesand struggleswith poverty is quite
pathetic.

"My practiceasa physician,"hesays,"wasverysmall in amount,andwas
amongthe poor, and I think I could not havecollected assuchas 50 cents
a day. I did not collect enoughto meetmy mereliving expenses. I had to
receive aid from my father to meetthoseexpellses. 'When Mr. Price, with
whom I boarded,left Cincinnati,I was in his debt in aboutthe sum of $150.
My recollectionis that I hadagreedto pay him at the rlJte of about ten dol-
lars perweek for my board. This sum of $150,so due,my fatherafterwards
paid for me, and I was unablefor yearsthereafterto collect sufficient money
from my earningsto liquidate that account. After Mr. Priceleft Cincinnati
in the year1853,I was reducedto very greatstraitsat times, and lived the
bestway I could, from hand to mouth, in my own room, a large partof the
time on breadand water. During all this period,howevE'r,I constantlydeá
voted all the moneythat I could in any way spare,and really more than I
could properlyspare,from my actualnecE'ssities,to the purchaseof materials
for carrying on my experimentsand completing my invention. I was nec-
essarilygreatlyhamperedin my work from lack of means,but I persistently
employedall the meansin my power,andconstantlydevotedall the time and
attentionI could sparefrom limited practice,to the perfectionof wllat I at
that time and eversincehavebelievedwould proveto be an inventionof the
greatestvalue to mankind and possiblyto myself. * * * I W:iS finally
compelledto leaveCincinnati, and returnedto my father'shousein Orange,
in thestateof NewJersey,where,at least, I wasassuredof haVing enough
to eat. I wentright to work, continuingmy experimentsto improveandper-
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fect the"invention. I condur.tedthem at first in a corn-crib on my father's
premises,and afterwardsin Willow Hall, which my father had just built.
I'movedinto Willow Hall in September,1855. After I arrivedin Orange,and
prior to my moving to Willow Hall, I hadmadeothersolid piecesof thema-
terial which I called plastic,and hadalsocoatedcloths. After mOVing into
Willow Hall, I. worked to perfectmy invention; to adaptit to different uses;
and to get it into a statein which I could ubtain the assistancenecessaryto
patentandintroduceit to thepUblic. A largepart of the experimentswere
directedto reducingthecostof manufacture. I alsodesired,by actualexperi-
ment, to prove its adaptabilityto certainuses in the art; in short, to ascer-
tain, as far as practicablewith my limited means,the whole capacityof the
invention. Although my invention.asan invention, was fullyaefined and
completelydemonstratedto my own mind. while in Cincinnati,at least as
earlyas theyear1852,yet thereweremany things remaining to bedone to
makeit commerciallyvaluableand to makeit useful for manydifferent pur-
pusesfor which I haddesignedand consideredit adapted. It was necessary
to carryona seriesof experimentsfor very manyof theseindependentuses,
in orderto obtaintheproperconsistency.theproperr.olor,andotherqualities
suiting the material to suchuses. While in Orange,I madea great many
solid piecesof my plasticmaterial,varying in size,shape,andcolor. * * *
Theseresults I gradually perfectedafter my return to Orange,and while
theredevotedmyself constantly,exceptingso far asmy time wasemployed
in a practicesomewhatextensiveamongthepoor,but very unremunerative,
to perfectthis invention. The costof gun-cottonitself, asfurnished in the
market at that time, was too great to makethe thing commerciallypracti.
cable,andI spentagreatdealof time in learningto makethis necessarybasic
article morecheaply,so as to makethe compoundI wantedmorepracticable.
This doublework of my invention and practicewas altogetherbeyond my
strength,andmy healthgraduallydeclinedin consequence.A greatdealof
time wasoccupiedin preparingspecimensfor the patent-office. I prepared
morethan100separatespecimensfor this purposealone. '.rhesespecimens
werecompletedsomewherein the year1860, but their preparationhadoccu-
piedmemuchof mytimefor severalyearsbefore. I filed acaveat�r�e�f�~�r�r�i�n�g to
this inventionin April, 1860,andmadeanapplicationfor letterspatentin N0-
vember,1860. I madethis applicationjust assoonas I waspecuniarilyable
afterI hadcommerciallyperfectedmy invention. Themoneyfor makingthe
applicationI was compelledto borrow, haVing been in very straitenedcir-
cumstancesduring the period whenI wasliving in Orange,aftermy return
from Cincinnati. During this period,anduntil I madeapplicationfor letters
patent,I find by examiningmy accountsthat I collectedon an averageless
than onedollar a dayfrom my practice,and.of course,I wasableto sparebut
little from this very limited income. During all that periodI had but very
little money,and suchasI had wasconstantlydevoted towardsthe perfect-
ing andcarryingoutof my invention;andthatwasmy main objectandaim,
during all that period,asit had been from the time whenI first conceived
the invention. Suchpracticeof medicineas I did, I wascompelledto do in
orderto obtainthe necessarymeansof living, andfor carryingon myexperi-
ments. After making thisapplicationfor letterspatent.my applicationwas,
as I believed,unjustly refusedby thepatent-office;andafter havingdevoted
so manyyearsof my life to this one idea, the disappointmentwas too great
for me to bear,enfeebledasI was by overwork; and. as I am informed by
my friends,my mind becameunbalancedin connectionwith a severefit of
sickness,which occurredat this time, and this conditioncontinuedfor about
sevenmonths. I was sent to an asylum early in February,1861,and re-
mainedthereuntil sometime in September,1861. This sicknesscameupon
me almost immediatelyafter the rejection of my application by the patent-
office."
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He further statesthat after his releasefrom the lunaticasylumhe
was compelledto desistfrom all mentallabor; being advised by his
physicianthat it would be very dangerous. He was also advisedby
him that the bestchanceof recoveringhis healthwould be to enter
the navy and go to sea; that he obtainedthe position of assistant
surgeonof the navy in August, �1�8�6�~�; that all the pay he received,
beyondhis living, wasfrom time to time appropriatedin thepayment
of the debtswhich he had contractedin prosecutinghis invention;
thatassoonashis healthpermitted,hewenthomeon leaveof absence,
and enteredinto a written contractwith his forQler patentattorney,
Mr. Greenough,to renewthe application for the patent,agreeingto
give him for his servicesone.half interest in any patent afterwards
obtained; that Greenoughhavingagain failed in his efforts, a con-
tract of a similar naturewasmadewith Mr. Williams, throughwhose
exertionsthe patent'Was finally granted.

No questionhasbeenraisedby the defendantsin referenceto the
truth of the patentee'stestimony,and it clearlyrevealsthefact that
his invention was practicallycompletesomeyearsbeforethe dateof
sealingthe English patentof Parkes.

2. I am further of the opinion that the defendantshavenot suc-
ceededin showingany acts or conduct on the part of the patentee
whichwould justify thecourt in holding that the inventionwas aban-
doned. Continuedpoverty, sickness,and mental alienationare alá
waysregardedas sufficient excusesfor delay,and not a fact or cir-
cumstancehas been brought into the caseshowingany intentionof
abandonment.

A decreemust be enteredfor the complainant,with costs.

WILLIMANTIO LINEN Co. and othersv. CLARK THREAD Co. and others.

(Oircuit Court, D. New Jersey. August 19, 1885.)

1. PATENTS FOR INVENTIONS - REOPENING DECREE TO ADMIT NEW DEFENSE-
NEWLy-DISCOVERED EVIDENCE-LACHES.

Courtswill not opena decreeandadmit newdefensesand newly.discovered
evidence,unlessit appearthat the defendantscould not, with reasonabledili-
gence,havediscoveredthe facts which aresoughtto be introduced,When the
pleadingsweredrawn andthe testimonytaken.

2. SAME-DECREE INTERLOCUTORy-ApPLICATION TO REOPEN,HOW J{ADE-EVI-
DENCE.

Whenthe decreeis interlocutoryandnot final, thecourt haspowerto open
the sameand allow a new defenseon motion,and without the formality of a
bill of review; but when the applicationis in fact andsubstancefor a rehear-
ing on the groundof newly-discoveredevidence,it must be supportedby the
samesort of proof as is required in order to give a party relief upon a bill of
review, or a supplementalbill in the natureof review, aftera final decree.

In Equity.


