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He further states that after his release from the lunatic asylum he
was compelled to desist from all mental labor; being advised by his
physician that it would be very dangerous. He was also advised by
him that the best chance of recovering his health would be to enter
the navy and go to sea; that he obtained the position of assistant
surgeon of the navy in August, 1862; that all the pay he received,
beyond his living, was from time to time appropriated in the payment
of the debts which he had contracted in prosecuting his invention;
that as soon as his health permitted, he went home on leave of absence,
and entered into a written contract with his former patent attorney,
Mr. Greenough, to renew the application for the patent, agreeing to
give him for his services one-half interest in any patent afterwards
obtained; that Greenough having again failed in his efforts, a con-
tract of a similar nature was made with Mr. Williams, through whose
exertions the patent was finally granted.

No question has been raised by the defendants in reference to the
truth of the patentee’s testimony, and it clearly reveals the fact that
his invention was practically complete some years before the date of
sealing the English patent of Parkes.

2. I am further of the opinion that the defendants have not suc-
ceeded in showing any acts or conduet on the part of the patentee
which would justify the court in holding that the invention was aban-
doned. Continued poverty, sickness, and mental alienation are al-
ways regarded as sufficient excuses for delay, and not a fact or cir-
cumstance has been brought into the case showing any intention of
abandonment.

A decree must be entered for the complainant, with costs.

Wirrnmmantio Lianen Co. and others ». Cuark Tureap Co. and others.
(Circuit Court, D. New Jersey. August 19, 1885.)

1. PaTENTS FOR INVENTIONS — REOPENING DECREE To ApMIT NEW DEFENSE—
NEwLY-D18CcOVERED EVIDENCE—LACHES.

Courts will not open a decree and admit new defenses and newly-discovered
evidence, unless it appear that the defendants could not, with reasonable dili-
gence, have discovered the facts which are sought to be introduced, when the
pleadings were drawn and the testimony taken.

2. SAME~—DECREE INTERLOCUTORY—APPLICATION TO REOPEN, HOW MaDE—EVI-
DENOCE.

‘When the decree is interlocutory and not final, the court has power to open
the same and allow a new defense on motion, and without the formality of a
bill of review; but when the application is in fact and substance for a rehear-
ing on the ground of newly-discovered evidence, it must be supported by the
same sort of proof as is required in order to give a party relief upon a bhill of
review, or a supplemental bill in the nature of review, after a final decree,

In Equity.
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B. F. Thurston and W. C. Witter, for complainants.

Livingston Gifford and Edmund Wetmore, for defendants.

Nixow, J. This is an application to open the interlocutory decree
entered in the case, to give the defendants an opportunity of setting
up an alleged new defense to the suit. The ground on which the ap-
plication is made, as revealed in the moving papers, is that the de-
fendants have been misled in preparing their defense by a false alle-
gation in the bill of complaint. “The suit was commenced February
13, 1872, by filing the bill, in which the erroneous allegation is made
that the inventor, Conant, filed his application in the patent-office for
his patent before the date of the sealing of the English letters patent
to one William Weild, to-wit, July 22, 1858. It is not claimed that
the complamants made a willful misstatement, It is admitted that
they were led into the error by the officers of the patent-office, who had
indorsed the application as if filed January 5, 1858, when, in fact, it
was not filed until January 5, 1859. The late George Gifford, Esq.,
appeared for the defendants, and put in their answer May 6, 1872,
in which he denied infringement, and also that Conant made his in-
vention before the sealing of the English Weild patent. The replica-
tion was filed June 1, 1872.

The testimony, running through several years, seems to have been
largely directed to the question of infringement. None was taken on
the issue of the priority of the respective inventions of Conant and
Weild. The proofs were published, and the case went to final hear-
ing, and an interlocutory decree was entered in favor of the complain-
ants, May 3, 1879. Proceedings began before the master for an ac-
count, and were substantially closed before the death of Mr. Gifford,
which occurred in the summer of 1883, The present counsel of the de-
fendants, Mr. Livingston Gifford and Mr. Wetmore, have succeeded
Mr. George Giftford, and it is alleged in the moving affidavits that
their attention was first called to the error in the bill of complaint, in
regard to the date of the Conant application, in the month of Decem-
ber, 1884, and that the time which has since elapsed has been neces-
sarily devoted to obtaining proof of the said error.

The decree being interlocutory, and not final, the court has power
to open the same and allow a new defense on motion, and without the
formality of a bill of review. But the application is, in fact and sub-
stance, for a rehearing, on the ground of newly-discovered evidence,
and it must be supported by the same sort of proof as the court re-
quires in order to give a party relief upon a bill of review, or a sup-
plemental bill in the nature of a bill of review, after a final decree.

More than 12 years have elapsed since the bill of complaint was
filed and the acknowledged error in date committed. I have exam-
ined the affidavits and the briefs of counsel submitted in the case
with great care, and have been met at the threshold with the objec-
tion that the motion ought not to succeed, owing to the laches of the
defendants in making their application. If a well-settled and a safe
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and salutary principle of law that courts will not open a decree and
admit new defenses and newly-discovered evidence, unless it appear
that the defendants could not with reasonable diligence have discov-
ered the facts which are sought to be introduced when the pleadings
were drawn and the testimony taken.

Some embarrassment is caused by the death of Mr. Gifford, who
was for a period of more than 12 years previous to his decease the
counsel] of the defendants. He was a gentleman of such exception-
ally high character that all men knowing him would be inclined to
accept as true his simple statement respecting any transaction as
he understood the truth to be. He cannot, however, be interrogated;
but it is quite clear from the evidence that both he and Mr. Clark,
who represents the defendant. eorporation in these proceedings, had
the means of ascertaining, and with ordinary diligence could have as-
certained, as early as the spring of 1873, the true date of Mr. Conant’s
application for the patent. ‘

Without expressing any opinion upon the other questions involved
in the motion, and which have been so elaborately and ably argued
by the respective counsel, it is quite clear that upon the ground of
laches alone the application to open the case ought to be refused;
and it is aceordingly so ordered.

Lorp and others, Ex'rs v. Warreneap & AraertoN Macmmze Co. and
others.

Save v, Warrereap and others.
{Circuit Court, D. Massachusetls. August 26, 1885.)

PATENTS FOR INVENTIONS—EQUITY JURISDICTION—INFRINGEMENT—EXPIRATION
OF PATENT—DISCOVERY—ACCOUNT—REMEDY AT Law.

A bill in equity brought for the infringement of a patent which has expired
previous to the bringing of the suit will be dismissed for want of jurisdiction,
notwithstanding it avers that defendants manufacture and use the infringing
machinessecretly, and that complainant isignorant of the number of machines
s0 used, and unable to estimate the amount of damages, and prays for an ac-
count of profits, the damages to complainant from said infringement, other
than the profits, being sued for in a pending action at law.

In Equity.

B. F. Thurston, D. H. Rice, and 4. Eastman, for complainants.

F. P, Fish, F. T. Greenhulge, and 4. M. Moore, for defendants.

Covur, J. These bills in equity are brought for the infringement of
letters patent granted to Edward Lord, January 9, 1866, and which
expired previous to the bringing of the suits. The defendants have
demurred to the bills on the ground that they disclose no cause of ac-
tion cognizable in a court of equity, and that the complainants have
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