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way fitted. for the voyrtge." Kinney was'not previouslyknown to the
charterer,andit is clearthat thepersonalservicesof Kinney asmas-
ter werenot aninducementto thecontract. Thedescriptionof "Kin-
ney, master,"asthe"party of the first part," is not a warrantythat
he shall sail as masteron the voyagereferred to, but only that he
wasmasterat that time andcompetentto makethe contract. The
caseis therefore the samein effect as if the owners had beenthe
personsnamedasparties of the first part, with no mention of the
master'sname; and, in that case,it is clear that a changeof master
by the ownersafter the charterwas signedwould not have beena
breachof any expressor implied warranty. By the FrenchCodede
Commerce,¤ 273,it is requiredthat the master'sname shallbestated
in the charter. Nevertheless,evenundersucha requirementof law,
it is held by the French courtsthat unlessthe personalservicesof
the masternamedwere an inducementto the contract,a changeof
masterbeforesailingdoesnot entitlethechartererto rescindthecaná
tract. 1 Valroger,Comm.du CodedeCom. ¤ 986; 2 Va.lroger,Comm.
du Codede Com. ¤ 679.

Much strongeris the casefor the ownerswherethereis no law re-
quiring a.nystatementof themaster'sname,andwherethe usualform
of charterápartiesdoesnot embraceany suchstatement. SeeMac!.
Law Shipp. 360. 'fhe former mate of the vesselwas, in this case,
duly appointedcaptainfor this voyage. He signedthebill of lading
for thE\ lumberasmaster,and he is describedas"master"in it. He
wasmasterfor thisvoyage,andtheevidenceis that he wasfully comá
petent.

I cannotsustainthelibel oneitherground,and theremustbejudg.
mentfor the defendant,with costs.

BROWN 17. HICKS.

(CirCUit Court, D. Massachusetts.August 26, 1885.)

1. MASTER-WHALING VOYAGE-AGTlEEMRNT-REOALLJNG VESSEL-DAMAGES.
B. enteredinto an agreementwith the agent of the bark Andrew Hicks

.. to proceedfrom the port of New Bedford to Mahe, Seychellesislands,by
steamer,andon his arrival thereto takechargeas masterof the hark Andrew
Hicks, andperforma whalingvoyagein saidhark not exceedingthreeyearsin
duration.and returnwith AMid hark to the port of New Bedford" and the
agentagreedto payhim" the one-fifteenthlay or shareof the net proceedsof
the cargo obtained by said hark during the term of his service as master
thereof." The voyagenot proving successful,the agentrecalledthe harkbe-
forethe expirationof threeyears. Held. that thecontractshouldheconstrued
to meanthat the voyagewas to last threeyears unlessits purposewasaccom-
plished within" shorterperiod,and that B. wasentitled to recoverdamages
for a breachof the agreementunderthe circumstancesof this case.
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2. Sum-PROFITSIN LmUOF WAGES-PARTNERSHIP.
Wherethemasterof a ship contractsto receive Ii certaInproportionof the

profits of the voyage in litm of wages,tllis does not constitutehim a partner
with the owner.

Admiralty Appeal. See8 Fed. Rep. 155.
W. C. Parker, for appellant,Hoswell Brown.
W. II. Cobb, for appellee,Andrew Hicks.
COLT, J. This is a libel in personam broughtby the masterof the

bark Andrew Hicks against the owner for an alleged breachof con-
tract. The libelantshippedasmasterunderthe following agreement
betweenhimself and the respondent:

"ThiS agreement,madethis day by and betweenAndrew Hicks, agentof
bark AndrewHicks,of Westport,stateof Massachusetts,andHoswellBrown,
of :Fairhaven,stateaforesaid,mastermariner,witnesseth:that thesaidRos-
well Brown herebyagreesto proceedfrom the port of New Bedford to Mahe,
ceychellesislands, by steamer,and on his arrival there to take charge,as
master,of the barkAndrew Hicks, and perform a whaling voyage in said
bark not exceedingthreeyearsin duration,andreturn with said bark to the
port of New Bedford. For and in considerationof saidservicesasmasterthe
saidAndrew Hicks, agent,herebyagreesto paythe said Brown theone-fif-
tee11th lay or shareof thenetproceedsof thecargoobtainedby saidbarkdur-
ing the term of his serviceas masterthereof."

On August 31, 1877, the libelant left New Bedford for Mahe, and
on December15th he took chargeof the vessel. January10, 1878,
he wentto seaand returnedto Mahe, February3d, when the second
matewas discharged. February14th,he went to seaagain,cruising
off Mahe banks,and returneda few daysafterwardsto Mahe to get
deserters. On February 23d, when ready for sea again, Samson,
the first mate,refnsedto go,andwas discharged. The vesselput to
seaon March 4th, and cruised until July 29th, when shearrived at
Helena. On July 30th she startedfor New Bedford, arriving Octo-
ber 19th. On February24, 1878, the libelant wrote to the agentas
follows:

"I havedecidedto makeSt. Helena my nextport. Shall be thereby the
last of July, whenI shallexpectto hearfrom you. I shouldsay, if I might
beallowedto suggest,that you sendme both It mate and a secondmate,al-
thoughI cangetalongvery well with Murrayfor secondmate; the difficulty
will be to getsomeoneto fill his place. * * * I feel that it is absolutely
necessaryfor thebenefit of thevoyagethatamateshouldbesentout. It is pos-
sible I maygeta verygoodmanat St.Helenato takeMurray'splaee,although
I think it would bethe betterplantosenda man,providingyou haveachance
to sendthemdirect to St. Helenaby a sailingvessel. *. * * I might al-
mostsay,two monthsanda half I havehadnothingbutvexationsandtrials.
¥Just asI thoughtI had everything fixed for the next six months,Samson
givesup. By this circumstanceeverythingis reversedat ollce."

á On receipt of this letter the respondent,after making inquiries
áwith a view to getting men to go out and join the 'vessel,and not
finding anyonehe deemedsuitable, consultedwith his co-owners,
and all agreedit wasbestto order the vesselhome. He accordingly,

áon April 25. wrote to the masterthat he wishedthe vesselto proceed
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directly home,as he thought it best for all concerned. This letter
wasreceivedJuly 29, andon the samedav the libelant wrote the re-
spondent:

"I very reluctantlycomply with your request;your views may be right to
a certainextent,asI am situatednow, for we haveseenspermwhalesthree
timessincewe left Mahe banks,but takenno oil. I" believeif we had been
properlymannedwe should havemadea good show, although the chances
werenot the best. * 'I< 'I< But asyou think it bestfor all concernedthat
theship shall returnto New Bedforddirect. T will brill!! her thereas fast as
wind and weatherwill permit."

Under thesecircumstancescan the libelant recoverdamages?
The contractwas to perform a whalingvoyagenot exceedingthree

yearsin duration. A contractto performa whalingvoyageis a COI1-

tract to cruisefor whalesand obtain a cargoof oil, if it can be done
within the period prescribed. It doesnot meana voyageto thewhal-
ing groundsand return. According to the size of the vessel,it may
take threeor five yearsto obtain a cargo. It is necessarythat there
should be some limit as to time, otherwisethe ship might be. kept
awayfrom homeindefinitely. We think the fair interpretationof the
contractis that the voyagewas to last threeyears,unlessits purpose
wasaccomplishedwithin a shorter period. The owner may havea
right to recall thevesseland terminatethevoyageat any timewithin
the threeyears,or beforethe purposeof thevoyageis accomplish,ed;
but, if he doesthis, he mustshow propercause,or he shouldbe held
liableuponhis contractwith themaster. Parsonsv. 'l'erry, 1 Low. 60.

The relationof the libelant to the owner wasnot that of partner-
ship, but of servantand master. Where the masterof a ship con-
tractsto receivea certain proportionof the profits in lieu of wages,
this doesnot constitutehim a partnerwith the owner. "Thereis no
pretense,therefore,for sayingthat the captainwasa partnerbecause
his wageswere to be regulatedandpaid by referenceto a cal �~ 'llation
on the profits of theadventure,"saysLord �E�L�L�E�~�B�O�R�O�U�G�H in ][air v.
�G�l�e�n�n�~�l�'�, 4 Maule & S. 240. See,also, 2 Pars. Shipp. & Adm. 57;
Story,Partn.¤ 42; Baxter v. Rodman,3 Pick. 435; PMsonsv. TeTry,
1 Low. 60.

A terminationof thevoyageby theowner,under thecircumstances
presentedin this case,would not, in our opiuion, preventthe master
from claiming damagesfor breachof contract. It was the duty of
the ownerto provide the ship with an outfit suitablefor the success-
ful prqsecutionof thevoyage,andwhile hemight concludeit wasbest
to terminatethe voyage,becausehe believed it would proveunsuc-
cessful,yet this would not relieve him from his contractunlessthe
masterwasto blame. We fail to discoverany fault on the part of
the master,nor doesthe respondentseek to chargehim with blame,
but takesthe position that it was bestfor all partiesin interestthat
the voyageshouldend.

We think the libelant is entitled to damages,and that themeasure
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of damages is the sum which his lay would probably have amounted
to, calculated upon the basis of the average catch of vessels on the
ground from the time the libelant received directions to proceed home
to the expiration of the three years, deducting the time it would take
for the return voyage to New Bedford. Parsonsv. Terry, 1 Low. 60.
The decree of the 'district court is reversed.

THE LORENZO D. BAKER.

fDistriol, Court, D. Massllo'wsetts. A �u�~�u�s�t 12, 1885.)

COLLISTON-STEAM-8HIP-SCHOONER-FOG-SPEED-CAPlIl COD.
On examination of the evidence in this case, held, that the steam-ship was not

going at an immoderate speer! at the time of the collision with the schooner,
and that the libel should be dismissed, but without costs.

In Admiralty.
J. C. Dodge& Sons,for libelant.
c. T. Russell,Jr., and Geo. A. King, for claimant.
NELSON, J. This collision between the schooner Dresden and the

steam-ship Lorenzo D. Baker happened in a thick fog, some 15 miles
off the coast of Cape Cod, between Highland and Nauset lights, on
the morning of the eleventh of September, 1884. At and for some
time before the collision the" fog was so dense that a vessel could not
be seen more than ahundred yards off. The Dresden was on a voyage
from Shulee, Nova Scotia, to New York, with a cargo of piles. She was
close.hauled on the wind, on the starboard tack, with the wind mod-
erate from S. E. by S., her course being about due east. The steam-
ship Lorenzo D. Baker was on a voyage from Port Antonio, Jamaica,
to Boston, with a cargo of fruit. She sailed from Port Antonio on
September 3d. On the evening of September 10th she encountered
thick fog. Up to that time her speed during the voyage, under both
steam and sail, had been some eight or nine knots. As she entered the
fog her sails were taken in, and she was slowed to one bell, and she
continued to run at that reduced rate during the night, but stopping
every half hour to sound. Her last sounding before the collision was
taken about 20 minutes after 6 o'clock of the morning of the 11th.
Before she had again fully recovered her ordinary half-speed, the Dres-
den was seen over her port bow, moving directly across her bo'Y. Her
'engines were instantly reversed at full speed, and her wheel put hard
to port. This saved the Dresden from being run down, but did not
prevent a collision. She struck the steamer at about right angles,
end on, on the port side, near the fore-rigging. The Dresden was
badly damaged. The Baker suffered no injury. No fog-horn was
hea'l'd on the steamer from the Dresden. The only fault attributed
to the steamer' was that she was not going at a moderate speed.


