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dence,but intending to rely upon thetestimonyof witnessesto prove
their case.

It is verydoubtfulwhethera purebill of discoveryin an equitysuit
would lie at the presentday. It may be that a discoverymight be
askedfor in a bill for relief; but it is probablethat noprudentcoun-
sel, understandinRwhat must be the effect, would at this day file a
pure bili of discovery,or call for a discoveryin a bill for relief, and
thusunnecessarilygive the defendantan advantagewhich he would
not otherwisehaveunderour presentpractice,which enablesa com-
plainantto placethe defendantupon the standandexaminehim as
a witness,and therebyobtain his testimonymuch more judiciously,
-testimonyof a characterlessprejudicialto hisclient'sintereststhan
it would bewere the testimonyto comein the form of a swornanswer,
strainedthroughthe legalcullenderof 'his counsel,andby him shaped
and shadedin his office at his leisure. Very wisely, I think, the bill
in the presentcasehas beenmadea bill for relief, not a bill of dis-
covery. SeeSlessingerv. Buckingham,8 Sawy. 409; S. C. 17 Fed.
Rep.454.

In E.rc parte Boyd, 105 U. S. 657, the supremecourt intimates
that at this day bills of discoveryare not only useless,but obsolete,
and very strongly intimatesa conformationof the idea which this
court has endeavoredto impressupon the bar here; that is to say,
that the spendingof time uponexceptionsto answersis useless,and
such exceptionsare usually very much to the disadvantageof the
party resortingto them. A defendantis oftenpressedt6 a directde-
nial which constitutesproof of his casein his own favor, which must
beoverthrownby thetestimonyof two witnesses,or equivalentproofon
the part of the complainant. As I haveintimated,this bill contains
no allegationlooking to a discovery. It merely undertakesto allege
thegroundsof suit and to developthe issues,and manifestlywas not
intendedto obtainevidenceto provethe issues.

The first exceptionis in generallanguagethat an allegation of
complainant'sbill of complaintindicated"is not sufficientlyor at all
answered,dl,nied, or admitted in or by said answer." There is in
the bill no demandfor an answer,generalor specific, upon which
that exceptioncan rest. The bill is not framed for the purposeof
procuringevidence,but is evidently for relief merely. I shall there-
fore overrule th3,t exception,and leavethe complainantto make his
proof in relation to the facts referredto by calling the partiesaswit.
nesses,if he sodesires,or by otberdocumentaryevidence,and to ob-
tain evidenceby proceedingin the ordinary course. Oneof the de-
fendantsis 8, corporation,to an lI,nswer of which, exceptionsfor in-
sufficiency, as we haveseen,do not lie

The other exceptions,althoughsomeof themrefer to mattersin the
answerwhich are allegedto be impertiuent,or refer to particularsin
which the answer is alleged to be ambiguousor insufficient, are all
really exceptionsfor insufficiency. There is no such term as "am-
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biguous"known in equity practicewith relation to a pleading,except
in so far as it may beembracedin the term "insufficient." An aná
swermay be insufficient becauseit is ambiguous.

Anotheravermentcontainedin theseexceptionsis thatthe answer
is, with referenceto certainportionsof the bill, impertinent.

In thefourth exceptiona certainportionof the ausweris allegedto
be impertinent,indefinite, and ambiguous. The only point to that
exceptionmust be that the allegationsreferredto are impertinent.
The.rule as to impertinenceis well statedby JusticeSTORY in Story,
Eq. Pl. ¤ 267, as follows:

"However, in casesof mereimpertinencethe courtwill not, becausethere
are hereand therea few unnerel>sarywords, treat them as impertinent: for
therule is designedto preventoppression,and is not to be soconstruedasto
becumeitself oppressive. Nor will the court, in casesof allegedimperti-
nence,orderthe matterallegedto be impertinentto be struck out, unlessin
caseswherethe impertinenceis very fully and clearly madeout; for if it is
erroneonslystruckout, the error is irremediable;but if it is not struckout,
the courtmaysetthe matterright in point of costs."

In a note, attentionis called to the languageof Mr. Vice-Chancel.
lor BRUCE in the caseof Davi8 v. CripP8, 2 Younge& C. (New Re-
ports,) 443:

"The court, in casesof impertinence,ought, beforeexpunging the matter
allegedto be impertinent,to be especiallyclearthat it is suchasoughtto be
struckout of the record,for this reason:that the erroron one side is irreá
mediable,on theother,not. If thecourtstrikesit outof therecord,it isgone,
and the party may then have no opportunity of placing it there again;
whereas,if it is left OIl the record,and is prolix or oppressive,the court, at
the hearingof thecause,haspowerto set the matterright in point of costs.
That considerationhas beenalluded to by Lord ELDON in Parker v. Fair-
Ue, [1 'furn. &R. 362,Jandothercases. It ought to be clearto demonstration
that the mattercomplainedof is impertinentbeforethat which, if wrong, is
irremediable,is done." See,also,AttorneyGeneralv. Rickards,6 Deav.444,
andTuckerv. CheshireR. Co. 1 Fost..(N. II.) 3S.

In my judgment,noneof the matterpointedout by the exceptions
filed in this case is so clearly impertinent as to justify the court in
striking it out. To go into the questionof striking it out might re-
quire me to passupon the merits of the case; whereas,unlessthose
portionIi' (If the answerreferred to in the exceptionsare clearly im.
pertinent,they oughtnot to be strickenout ,until the final hearing,
when the whole caseis beforethe court, and they can be dealt with
asjusticeand the rightsof the partiesmaydemand. Whatevermay
be the decision in this suit, the casewill undoubtedlygo to the su-
premecourt of the United Stateson appeal; and if I should be of
opinion that theseportionsof the answerare impertinentand strike
them out, the supremicourt might be of a differentopinion, and yet,
if tltricken out, the supremecourtwould haveno basisuponwhich to
finally determinethe questionand rendera proper decree;and it
might be necessaryto affirm an erroneousdecision,becausea part
of the defendant'scaseis not in the record.
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The portionsof the answerwhich it is mostearnestlyinsistedara
impertinentrelateto the different stepstakenin definitely fixing the
locationof the railroad. I think the settingout of thosestepsin the
answeris eminentlyproper. It is assumedthatthesupremecourt,by
its decisionin theDunmeyerCase,5 Sup.Ct. Rep.566,hasestablished
the law in this regard. Undoubtedlyit hassettledthe law, so far as
this court is concerned. But counselhavea right to askthesuprema.
court to modify or amendits decisionin that case,or to considerits
applicationto a newstateof facts. They havea right to submit the
questionagain to that tribunal; and if theseportionsof the answer
be stricken out, there will be no basis upon which to bring these
questionsagain before the court. Besides,in the casereferredto,
only the casethere presentedwas decided,and the decisionis au-
thoritativeonly to the extentcalled for in that case. In that decis-
ion it is held that the line of the road becomesfixed when it is defi-
nitely fixed by the company,and a map of the location filed in the
office of thesecretaryof the interior. The time of the filing of such'
map was sufficient for the purposesof that case. Theremight be
found to be a differencein this case. That is to say, the filing of
the mapmight be the evidence,and the only evidence,that the sec-
retaryof the interior would act uponin issuinga patent. He would
require evidenceas to the time when the line of the roadwasdefi-
nitely fixed, in orderto justify him in exercisinghis functions of is-
suinga patent. Thatwas the questionbeforethe court in the Dun-
meyer Case, and it is a very different question from the question
whetheror not someother personhas the prior right. The statute
in no provision requiresthat a map of a definite location shall be
filed. It is only a map of the generallocation that the statutere-
quiresto befiled in theoffice of thesecretaryof theinterior; anduponá
the filing of that mapall lands lying within 15 miles on eachsideof
the roadare reservedfrom sale,which is a distanceof 10miles wider
than the extent of the landsgranted,giving an opportunityfor the
line of the road to swingat least five miles from the line, asshown
in themapof generallocation,andstill have10 miles within which
to fix the limits of the grant.

On filing the map of generallocation,underthe statute,thelands
arewithdrawn from pre-emption,or from opportunitieson the part
of anyoneelseto acquirerights in them,andthatconditionof things
remainsuntil the road is definitely locatedand built. Whenit be-
comesdefinitely locatedin fact,-andit is certainly,really,definitely
locatedwhenthe roadis constructedandfinished,-therailroadcom-
panyhasperformedall its duties,and its right to the land has be-
comeperfected,I shouldsuppose;at least,counselmaywell soargue,
and theyareentitledto havethequestiondeterminedby thesupreme
court, as well as by this court. Evenif the secretaryof the interior
can properly refuse to act upon any otherevidencethan the filing
of the map definitelyfixing the location,yet this is buta rule adoÈted



828 FEDERAL REPORTER.

for administeringthe affairs of his office, and the railroad company's
title might still well be fixed and indefeasible before the filing of a.
map of the definite location; and that map might only furnish final
and conclusive evidence upon which the patent should be issued.
The right to the land may be perfect before the patent issues, or
would be issued; the patent being but the final record, and indisputa-
ble evidence of the title. The allegations of the answer, then, as to
the time when the location was made, as well as when the plats of the
different portions of the location were. filed, can by no means, in my
judgment, be stricken out as impertinent. I think those are matters
which should be left in the answer and open to proof, for considera-
tion by this court, and by the supreme court on appeal. Even if I
should deem such matter impertinent, the supreme court might take
a different view, and the parties here have the right to have that
question passed upon on appeal.
These observations especially refer to the exception which was

most elaborately argued and most strongly insisted upon; and the
other exceptions are of similar character. It may be that some few
words which are excepted to are impertinent, but they are not so
clearly so, or of such importan.ce, as to justify me in sustaining the
exceptions.
The exceptions are therefore overruled, with leave granted to com-

plainant to file a replication within five days.

MCWHIRTER and others v. HALSTED and others.

(Oircuit Oourt, D. New Jersey. August 11,1885.)

I. EQUITY PRACTJCE-!!'TERPI,EADER.
An interpleader is properly applied for where two or more persons severally

claim the same thing under difIerent title, or in separate interests, from an-
other person, who, not claiming any title or interest therein himself, and not
knowing- to which of the claimants he ought of right to render the debt, is
either molested by nn action brought against him, or fears that he may suffer
injury from the conflicting claims of the parties.

2. SAME-INJUNc'l'TON 'l'0 8TAY Pl\oCl£EDlKGS IN STATE COURT.
Section 720, Hev. St., expressly prohibits a court of the United States from

issuing the writ of injunction to stay proeeedingR in any court of a state, except
where the injunction may Le authorized by any law relating to prvceedings in
bankrnptcy.

In Equity.
E. L. Price, for complainants.
�~�f�c�O�a�r�t�e�r�, UTilliamson d: McOarter, for defendants.
NIXON, J. The firm of Halsted, Haines & Co., carrying on busi-

ness in the city of New York, and all the members of which are
residents of the state of New York, became embarrassed in their


