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WinceELL 9. Carnn and another.
(Cércudt Court, D. Oonnecticut. BSeptember 17, 1885.)

REMé)VAL OF CAUSE—OCITIZENSHIP — FORECLOSURE OF MORTGAGE—CONNECTICUT
TATUTE.

W., the mortgagee, a citizen of Connecticut, brought suit in the state court
of Connecticut to foreclose a mortgage on land situated in that state, and to
obtain possession of the land, making C., the mortgagor and muaker ot the note,
a citizen of Connecticut, and D., a citizen of New York, to whom C. had con-
veyed the equity of redemption, parties defendant. C. and D. were in posses-
gion uf the land, and, under the statate in force in Connecticut, D. was a neces-
sary party to the suit. Held, that the suit was not rémovable into the United
States court; following Ayres v. Wiswail, 112 U.8.187; 8. C, 5 Sup. Ct. Rep. 90.

Motion to Remand.

John W. Alling, for complainant.

John H.Whiting, for defendants.

SmEipMaN, J. Thisis a motion to remand a cause to the state cours
upon the ground that it was improperly removed. It was removed
under the second clause of section 2 of the act of 1875.

Winchell, the mortgagee, a citizen of Conunecticut, brought before
the proper state court of Connecticut & complaint for foreclosure of a
mortgage of real estate, in said state, against Carll, the mortgagor,
and maker of the note secured by the mortgage, a citizen of Con-
necticut, and Coney, a citizen of New York, to whom Carll had con-
veyed the equity of redemption. Carll and Coney are alleged to be in
possession of the mortgaged land. The complaint prays for foreclos-
ure and possession. A statute of the state of Connecticut, passed in
1878, (Sess. Liaws 1878, p. 814,) is as follows:

“Section 1. The foreclosure of a mortgage shall be a bar to any further
suit or action upon the mortgage debt, note, or obligation, unless the person or
persons who are liable for the payment thereof are made parties to such fore-
closure.

“Sec. 2. Upon the motion of any party to a foreclosure the court shall ap-
point three disinterested appraisers, who shall, under oath, appraise the mort-
gaged property within ten days after the time limited for redemption shall
have expired, and shall make written report of their appraisal to the clerk of
the court where said foreclosure was had, which report shall be a part of the
files of such foreclosure suit, and such appraisal shall be final and conclusive
as to the value of said mortgaged property; and the mortgage ereditor, in any
further suit or action upon the mortgage debt, note, or obligation, shall recover
only the difference between the value of the mortgaged property as fixed by
such appraisal and the amount of his claim.”

Another statute of said state, passed in 1875, (Sess. Laws 1875,
p. 80,) is as follows:

“Whenever any foreclosure or other suit in equity shall be brought asking
for any relief in relation to lands, the petitioner may in his till pray for the
possession of such lands, and the court may, if it grant his petition and find
he is entitled to the possession of such lands, issue its execution of ejectment,
commanding the officer to eject the person in possession of such lands, and
to place the petitioner in possession thereof; and such officer shall proceed
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with such execution in the same manner as in executions in ejectment at law:
provided, no execution ghall issue against any persons in possession who are
not made parties to the petition.”

The question depends entirely upon these statutes, or one of them.
Did they not exist, Carll would have been an unnecessary party.
Swift v. Edson, 5 Conn. 532.

I shall refer only to the statute of 1878. The complainant, in order
to preserve his legal rights against the maker of the note, was com-
pelled to make him a party to the complaint for foreclosure. Com-
plete relief could not be obtained unless this had been done; for, al-
though an execution could not be issued against Carll in this proceed-
ing, no judgment could ever be rendered against him unless he had
been made a party to this suit. There is, as in the case of Ayres v.
Wiswall, 112 U. 8. 187, 8. C. 5 Sup. Ct. Rep. 90, “but one cause of ac-
tion,”—the mortgage, and the debt which it secured;—and it was in-
dispensable, if the complainant wished to preserve the legal liability
of Carll upon the note, and to keep unimpaired his own right to com-
plete relief upon his cause of action, to make Carll a defendant. The
question which is here involved comes within the principle decided in
Ayres v. Wiswall.

The motion to remand is granted.

Erey Cannineg Co. v. Arcmmsow, T. & S. F. R. Co.
(Cireuit Court, N. D. Iowa, E. D. 1885.)

JURISDICTION — FOREIGN RAILROAD CORPORATION — WRONGFUL DELIVERY OF
Goops IN ANOTHER STATE—CODE Iowa, §§ 2582, 2585.

The state and federal courts in Iowa have no jurisdiction of an action brought
by a citizen ot Iowa for damages for the wrongful delivery of goods in Colorado,
shipped over & linc of railroad forming a continuous or through line, against
the railroad company making such delivery, which was chartered in Kansas
and operated its line of road in that state, and in Colorado and New Mexico,
but not in Towa, and that had no agent or office in the latter state.

At Law. Demurrer to plea to jurisdiction.

Rickel & Bull, for plaintiff.

MecCrary & Hagerman and James Hagerman, for defendant.

Smrras, J. This action was originally brought in the superior court
of Cedar Rapids, Iowa. The defendant, at the time it appeared in
that court, filed a plea to the jurisdiction of the court, and also a pe-
tition for the removal of the cause into this court, which petition was
granted. Upon the filing of the record in this tribunal the plain-
tiff demurred to defendant’s plea to the jurisdiction, and the cause
is now before the court upon the issue thus presented. In the peti-
tion filed, the plaintiff avers that it is a corporation organized under



