
HAMILTON WOOLEN CO. f7. MOORE and others.

(Oircuit Oourt, n: Oonnecticut. September25, 1885.)

SPECIFIC PERFORMANCE-ORAL CONTRAOT AS TO RIGHT TO FLOW WATER.
On examinationof the facts ill this case,held, that the bill praying for the

specificperformanceof a parol contract ill regard to the right to flow water
uponcertainmill privilege ownedby defendantsshould be dismissed.

InEquity.
Alvan P. Hydeand A. J. Bartholomew,for plaintiff.
Mahlon R. WestandDwight Marcy, for defendants.
SHIPMAN, J. This is a bill in equity praying for the specific perá

formanceof a parolcontractin regardto the right to flow waterupon
the mill privilege now owned by the defendants. The facts in the
caseareas follows:

The avermentsin the bill in regardto thecitizenshipof theparties
are true. The allegationsin paragraphsNos. 1, 2, and 8 of the bill
aretrue,exceptthattheconveyanceto theplaintiff by Albert E. Weld,
mentionedin paragraphNo.2, was madeon March 30,1868,instead
of soonafter January1, 1865,as stated in said bill.

The plaintiff beganto erectits reservoirdam on August 22, 1865,
and in November,1865,decidedto build it threefeet higherthanhad
beencontemplated. Sucha heightwould causethewaterto flow back
upon the landsof sundryownersin Connecticut,and would causean,
overflow of about threefeet upon the milláwheel at the saw-mill of
Albert Back, being the premisesparticularlydescribedin paragraph
No.2. Beforedecidingto raise said dam tosaid additionalheight,
JosiahBallard, Jr., the treasurerof the plaintiff, and thereuntoau-
thorized,hadaninterviewwith saidBack for thepurposeof obtaining
the right to overflow his mill site. Said Back agreedto sell to the
plaintiff theright to flow his landandwater-powerfor afair compensa-
tion, to be determinedafter the water should comeup to the height
that the dam should raiseit, and consentedthat the dam shouldbe
raised forthwith to the desiredheight. He statedthat he did not
wish to put any obstacles inthe way of raising the dam,becausethe
value of his �~�i�l�l�-�p�o�w�e�r dependedlargely upon the plaintiff's good-
will, inasmuchas it might imposerestrictionsin the useof the water,
and advisedthat the work of raising the dam should be proceeded
with, and that the necessaryauthority should be obtainedfrom the
ownerswho would be injuriously affected.

The plaintiff, in November,1865, in relianceupon this undertak-
ing of said Back, proceededto take the necessarystepsto raise the
dam, by makinga broaderearthworkbaseandheavierwalls, and by
making the proper fills in the causewaysat a large expense. Sub-
sequently,and in the monthof November,1865,andbeforethe com-
pletion of the dam, said Ballard, as treasurer,and said Back made
a definite parol agreementthat said Backwould sell the plaintiff the
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right to flow saidthreefeet for the sumof $150per �f�o�o�~�, measuring
from the top of the plank forming the bottom of the casingof the
lower wheel at said privilege, and for the conveyanceto him by the
plaintiff of one-halfof the privilege known as the "Weld privilege."
It was agreedthat papersshould be drawn in accordancewith this
agreemeut. Subsequentlya contractwas drawn,but said Back de-
clined to sign it, becausehe was not satisfiedwith the nameof a
l'eferee in regard to land damages,a matterwhich is not now im-
portant,becausetherewereand areno land damagesto his laud.

In a day or two after, and on or about November28, 1865, said
Ballard requestedsaidBack to sign a bond, a copy of which marked
"Exhibit GUl is annexedhereto, and which had been preparedat
said Ballard's instance. Said Back declined,ostensiblybecauseit
did not containthe actualparol agreement,the differencebeing that
thenumberof feet to be flowed wasnot specifiedor limited in the
bond. I think that the real reasonwhy he made no effort to have
the agreementcarried into effect was becausehe desiredto sell the
entire propertyratherthan sell the right of flowage. Said Ballard
presentedno other papersto said Back. Subsequently,and on or
aboutDecember20, 1865,at the requestof said Ballard, said Back
named$1,300 as the price for which he would sell the plaintiff his
entire estateconnectedwith said mill. Ballard declined to buy at
that price.

On the eveningof December20, 1865,at the storeof William M.
lExHIBIT G.

Know all menby thesepresent.s,that I, Albert Back, of Union, in the stateof Con-
necticut.am holden and stand firmly bound and obliged uuto JoshuaBallard, Jr.,
treasurerof theHamilton WflOlen Company,a corporationduly establishedbylaw,at
Stockbridge,in thestateof Massachusetts,andhis successorsin thatoffice, in the full
andjustsumof twelvehundreddollars,stipnlatedandliquidateddamages,to be paid
nnto thesaidtreasurer,or his successorsin thatoffice, or assigns. To the>which pay-
ment, well andtruly to be made,I bind myselfandmy heirs, executors,andadmmis-
trators, firm Iy by thesepresents.

Witnessmy handandseal.
Datedthe twenty-eighthdayof November,in theyearofourLord onethousandeight

hundredandsixty-five.
Thecondition of this obligation is suchthat, whereas,the saidBackhasa?;reedto

convey,by goodandsufficient deed.to said corporation,or any personor corporation
saidtreasureror hissuccessorsin office shall request,theright to flow his water-power
andprivilegesituatedin the village of Mashapaug,iu saidUnion, or ":Mill Pond,"so
called, andon thenortherlysideof theroadleading fro111 saidvilla?;e to Union afore-
said, by waterin thereservoirnow being constructedin Holland, raisedby the dam
buHt on the"MonroePlace,"upont.hesaidtreasurer,or his successorsin that office,
deliveringto thesaidBack a deedof oneundividedhalf of the Weld power andpriv-
ilege, so called, upon the samepond in Mashapaugaforesaidj and, In consideration
thereof,andfurther, thesaidtreasurer,andhis successorsin thatoffice, asa considera-
tion for said right to flow. agreeto pay to said Back at the rateof one hundredand
fifty dollarsper foot of fall so flowed, measuringupward from the uppersideof the
plank forming the bottomof thecasingof thelower wbeelatsaidprivilege,assoonas
theheightofsnchflowagecanbeproperlyascertained.

Now, therefore,if thesaidBackshall deliver to the said corporation,or &ny person
or corporationthesaid treasureror his successorsin that office shall request,a ?;ood
andsufficient deedof the rigbt to flow his powerandprivilegeas aforesaid,uponthe
saidtreasurer,or his successorsin office, tenderin?;or deliverlng to the said Back a
deedof oneundividedhalf of theWeld privilegeasaforesaid,thenthis obligationshall
be null andvoid, andotherwiseit shall remainin full force andvirtue.

Signed,sealed,anddeliveredin presenceof [SeaL]
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Corbin, said Baok told said Corbin, Reed Tourtelotte, and Lyman
Moore,sonof ThomasMoore,that Mr. Ballard,in behalfof the plain-
tiff, had askedhim his prioe for the saw-mill property,and that he
hadnamed$1,300.

On the next day said Corbin, said Tourtelotte,and said Thomas
Moore boughtsaidpropertyof saidBaokfor $1,300,which wasits fair
value; said Corbin and said Tourtelotteeaohowning an undivided
fourth, andsaidMooreowninganundividedhalf thereof. SaidMoore
took one-halfof his interest for the benefit of said Lyman Moore.
Said purohasersdid not know that said Baok had made the agree-
mentthat theplaintiff might raiseits dam,andhewould sell theright
of flowagefor a fair oompensation,and that in reliance thereonthe
plaintiff hadcommenoedits work. All knew that the damwas be-
ing raised. Said ThomasMoore knew that the plaintiff had been
negotiatingwith saidBaokfor thepurohaseof someright in saidprop-
erty, and that saidBack hadrefusedto sign the paperswhich pro-
fessedto statethe resultof the negotiation. All knew of the propo-
sition of Ballard to puronasesaid Baok's property,and all believed
that the propositionwas madefor the purposeof obtainingthe right
to flow the Mashapaugmills by the Holland dam, and that if the
propertywaspurchasedby the plaintiff it would be in dangerof being
disusedasa saw-mill, whereasits oontinuanoeas suohthey thought
wasimportant to the village of Mashapaug,and to the woodland in
whioh said Corbin and said Moore were interested. The dam was
completedDeoember22, 1865.

After saidpurchasesaidCorbinandsaidThomasMoore both truly
informed saidBallard thatthe objectof their purchasewasnot to in-
terferewith the plaintiff's plans in regard to the dam,but to secure
the benefitsof the saidmill to thevillage and to the land-owners,be-
causethey feared that if the plaintiff bought it, it would be disoon-
tinued. It wasagreedby saidpurchasersand saidBallard, in Jan-
uary' 1866, and before therewas any flowage upon said wheel, that
the water should be put upon the wheelsof said mill, andwhenthe
ownersascertainedwhat the effeotwas,theywould aooepta fair com-
pensationfor the permanentdamage. The waterwas set backupon
thewheelsin prooessof time. Negotiationscommencedbetweensaid
Corbin and said Ballard, but no agreementwas reached. It suffi-
ciently appearsfrom theaotsand conduotof thedefendantsthat this
license to flow was continueduntil December1, 1880,when it was
revokedby written noticeof revooation,whioh was given to the plain-
tiff. ReedTourtelotte sold his interest in said premisesto Lyman
Moore by deeddatedJune17, 1872.

By complaintdatedMaroh 26,1881,thedefendantsbroughta suit
againstthe plaintiff before the superiorcourt for the oountyof Tol-
land, claiming $400 damagesfor trespassby flowage against the

. wheelsof said mill. Said complaint also prays for an injunction
againstthe flowing of water upon said wheel by the plaintiff.



RALSTON v. TURPIN. '1

The raisingof said dam said additional three feet, and.the land
damagesconnectedtherewith,cost the plaintiff at least the sumof
$10,000. SinceDecember22, 1865,the valueof saidmill hasbeen
diminishing. Six hundreddollars would havebeena large compen-
sation for the permanentright to flow back upon said wheel to the
heightof threefeet in December,1865. Mr. Ballard offeredthe de-
fendantsthatsumat onetime after their purchase.

The findings of fact in regardto the knowledgeby the granteesof
Albert Back of his agreementwith the plaintiff make it impossible
to ordera decreefor the conveyanceof the easementto the plaintiff.

The positionof the caseis that the grantees,in the beliefthat the
plaintiff desiredto buy the mill site for the purposeof having the
right to flow a part of it, boughtthe premisesto preventthedestruc-
tion or disuseof the property asa saw-mill, and immediately per-
mitted the plaintiff to flow, for t,he purposeof ascertainingwhatthe
damagewould be, with the promiseto sell the right for its value,and
continued the license without any serious objectionfor nearly 15
years, butnevercameto anagreementwith the plaintiff. Until De-
cemberI, 1880, the plaintiff wasa licensee.
- The bill will be dismissed,with so muchof the tax.ablecostsas
consistsof cash disbursementsfor printers'andexaminers'fees.

RALSTON t1. TURPIN.t

((JirCUl't (Joun,8. D. Georgia,W. D. ---:., 1885.)

L GI1l'T BY A WEALTHY YOUNG MAN, OF FAST HABITS, TO AN AGENT, UPHELD AS
AGAINST HIB WIFE WHO WAS HIS FORMER MISTRESS.

T. wasan intimatefriend of R.'s family, andwasR.'sguarllian. R. hadut-
mostconfidencein and friendship for him. When R. becameof age,T. set-
tled his accountsas guardian,but R. employedthe firm of which T. w.as a
memberashis real-estateagents. T. thushad the activemanagementof most
of his property. R. madetwo wills in favor of 1'.'schildren. He afterwards
marriedthecomplainant,whom he hadlong knownasaprostitute. After the
marriage,uponT.'ssuggestionwhetherLt. desiredto carryout his former pur-
pose,R. madea gift of property,amountingto 140,000,ahouthalf of hisestate,
to T., astrusteeof hischildren,reservingtheincomefor life. Mrs. R. filed her
bill, after R.'sdeath,to setasidethe gift, on accountof undueinfluenceexer-
cisedby T. overR.,andof R.'smentalweaknesscausedbyhisdissipation. The
gift wasupheld,andthe bill dismissed.

2. MENTAL WEAKNESS ARISING FROM INTOXICATION INVALIDATES CoNVEYANOE,
WHEN.

Wherethere is greatweaknessof mind in a personexecutinga voluntary
conveyance.arisingfrom age,sickness,intoxication,or anyothercause,though
not amountingto abso!utedisqualification,the transactionwill bevery closely
scrutinized,anda court of equity will, upon a properandseasonableapplica-
tion, setthe conveyanceaside. But wheretheevidencerelied on to showsuch

1 Reportedby WalterB. Hill, Esq.,of theMaconbar.
Beenotesat endof case.


