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ducedinto the first case,haveled to a differentdecision. SeeBailey
Wringing-machineGo. v. Adams,3 Ban. & A. 96. Upon this motion
I must accept the uncontradictedaffidavit of the defendantas true.
He swearsto the existenceof two facts, eitherof which is sufficient
to defeatthis application. (1) That he has beenfn the open,noto-
rious useof the flexible andelasticfoundationstrips,in the construc-
tion; (2) that the ownersof the patent have,since 1878, known of
hisuseof the mechanismnowcomplainedof, andhavetakenno steps,
exceptmakingidle threats,to restrainhim. This lachesis accounted
for, andattemptedto be excused,by the statementthat the ownersof
the patent were �q�u�a�r�r�e�l�i�n�~ amongthemselves,from the dateof the
patentuntil 1882, and that since that latter date they have been
constantlyengaged in establishing their rights against other in-
fringers. Thisis not satisfactoryfor sucha long delay. If the com-
plainantand thosewhom he representscould, for any cause,refrain
from proceedingagainstopeninfringers for more thansevenyears,it
will be no hardshipfor them to wait for a few monthslongerfor an
injunction, if it shall appear,on final hearing,that oneshouldbe is-
sued.

SHIRLEY V. MAYER.

COireult Oourt, E. D. NewYork. June11,1885.)

1. PATENTS FOR INVENTIONS - IMPROVEMENT IN LAMP CHIMNEYS - DEFECTIVE
CLAIM.

Wherea patenteehas not claimed asmuchas he is entitled to claim, he is
boundto discoverthe defectin a reasonabletime or losehis rig-ht to a reissue.

2. SAME-REISSUE-ExPANSION. .
Wherethereis a substantialexpansionin a reissueof letterspatent,so asto

includea combinationnot includedin the original, suchreissueis void.
3. SAME-LAMP CUIMNEy-REISSUE VOID.

Reissuedpatentgrantedto FrederickS. Shirley,assigneeof RobertR. Crosby,
May 8, 1877,the original patenthavingbeengrantedto Crosby,July 14, 1868,
held void.

In Equity. On motion for temporaryinjunction.
J. Edgar Bull and '1'. Frank Brownell, for complainant.
Miles B. Andrusand Wm. B. Lynes,for defendant.
BENEDICT, J. This is a motion for a preliminary injunctionto re-

strainthedefendantfrom makinglampchimneyswhich, as the plain-
tiff asserts,infringe a patent reissuedto him as assigneeof Robert
R. Crosby, the inventor,on May 8, 1877, the original patenthaving
been �g�r�a�n�~�e�d to Crosby,July 14, 1868. The validity of the reissue
is �d�i�s�p�u�t�~�d by the defendant,upon the ground that the claim of the
original patenthasbeenexpandedin thereissue,and thereissuehav-
ing beenobtainednearly nine years subsequentto the issue of the
original, must be heldvoid uponthe authorityof Miller v. Bridgeport
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Brass 00.,104 U. S. 350; Ma,hn v. Harwood, 112 U. S. 362; S. C. 5
Sup.Ct. Rep.174. Theoriginal patentcontainedbut a singleclaim,
as follows:

"The abruptor nearlyright-angledenlargementof the chimney,as repre-
sentedby figure 3, arrangedin relation to the lamp burnersubstantiallyas
andfor thepurposehereinspecified."

It is manifest,from an inspectionof this claim in connectionwith
the specifications,that the feature of the chimneyclaimed asa new
and useful invention WIlS an abrupt enlargementof the chimneylo-
catedso asto bring the enlargement"at aboutthe baseof theburner
cone." The reissuehasbut a singleclaim, as follows:

"A lamp chimneyhavinganabruptor nearlyright-angledenlargementon,
or nearly on, a level with the flame, in combinatiouwith the conical sides,
andcontracted,openingat the top, substantiallyassetforth."

The points of differencebetweenthe two claimsarethese: In the
original claim the abrupt enlargementis locatedso as to come"at
aboutthe baseof the burnercone." In the claim of the reissuethe
abrupt enlargementis locatedso as to be "on, or nearlyon, a level
with the flame." The original claim makesno allusion to the comá
bination of the abrupt enlargementwith the conical sidesand con-
tractedopening,which is thewhole subject.matterof theclaim of the
reissue.

In regardto the first of thesepointsof difference,thegronndtaken
by the plaintiff hereis that thewords"at aboutthebaseof theburner
cone" in the original claim are equivalentin meaningto the words
"on, or nearlyon, a level with the flame" in the claim of the reissue.
But it seemsto methata chimneyhavingits enlargement�a�~ or about
the baseof the burnercone,which is as low asit would ordinarily be
practicableto locate the enlargement,comeswithin the description
of chimneyconsideredby Mr. JusticeBLATCHFORD in Shirley v. San-
derson, 8 Fed. Rep. 905, where he holds "a chimneywith a right-
angledenlargementtoo low down" to be no infringement of the reo
issue in question. The "chimneyswith shortnecks,"consideredby
Mr. JusticeBLATCHFORD in Shirley v. Sanderson not to infringe the
Shirley reissue,certainlyare more nearly theequivalentof chimneys
with the enlargement"at about the baseof the burner cone" than
of chimneyswith the enlargement"on, or nearlyon, a level with the
flame." The decision in Shirley v. Sanderson is authority, there-
fore, for holding that by substitutingin the claim of the reissuethe
words"on, or nearlyon, a level with the flame," in placeof the words
"at about the baseof the burnercone,"used in the original specifi-
cation,a substantialexpansionof thepatentwaseffected. If "at the
baseof the burnercone" were the equivalentof "on a level with the
flame," it would not havebeenheld in Shirley v. Sanderson thatchim.
neys with short necks and chimneyswith the enlargementtoo low
down were not coveredby the claim of the reissue.

It has beenshown on this motion by affidavit that both the orig.
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inal and the reissuedpatentherein questionwere before Mr. Justice
BLATCHFORD when he decidedShirley v. Sanderson;but the opinion
in Shirleyv. Sandersonmakesno allusion to any questionas to the
validity of the reissue,and it is evident that no decisionof thatques-
tion was intendedto be madein that case.

But, further, the secondpoint of differenceabovealludedto as exá
isting betweenthe original and the reissueappearsto me to be fatal
to the validity of the reissue. It is manifest from an inspectionof
the two patentsthat the claim of \he reissueis for a combination
which was not claimedin the original, andcontainsa substantialex-
pansionof the patent.

The defendanthas put in evidencea patentissuedto JosephH.
Connelly,July 3,1866,many yearsprior to theCrosbypatent. This
patent the expert called for the plaintiff, while contendingthat it
doesnot anticipatethe reissue,concedeswould anticipatethe orig-
inal. This concessionappearsto be fatal to the reissue; for, if the
reissuecovers an inventionnot coveredby the original, the scopeof
the patenthasbeenenlargedby the reissue.

But asidefrom this concessionmadeby the defendant,I am of the
opinionthat thereissuemustbe heldvoid. It was issuednearlynine
yearssubsequentto the issueof the original patent,and then not to
the inventor, but to an assigneeof the inventor. The claim of the
original wasclear and explicit. Its scopewas plain, and it did not
include the combinationcoveredby the claim of the reissue. No er-
ror or misstatementin the claimof theoriginal appearsto havebeen
suggesteduntil theapplicationfor a reissue,andthenthe onlyamend.
ment applied for was to describethe enlargementas "on, or nearly
on, a levelwith the flame," insteadof by thewords"at aboutthe base
of the burnercone," used in the original. The applicationfor that
amendmentwas rejectedon referenceto the Connelly patentof July
3, 1866,and thenonly was the claim allowed so as to cover a com-
bination.

The ')missionfrom the claim of the original of any referenceto a
combinationbeingmanifeston inspectionof the claim, and it �b�e�i�n�~
also manifestthat suchomissionwas not the result of inadvertence,
accident,or mistake,as otherwiseit would havebeencorrectedwith.
out delay, the caseis one of intentional omissionfrom the original
claimof what the reissuedpatentnow purportsto secure,andit comes
within the principle of the decisionof the supremecourt in Ma,hn v.
Harwood) 112 U. S. 362, S. C. 5 Sup. Ct. Rep. 174,wherethe court
says:

"If a patenteehas not claimed as muchas he is entitled to claim, he is
boundto discoverthe defectin a reasonabletime,or he losesall right to areá
issue."

Here �m�o�~�e than nine yearswere allowed to pass,and, becauseof
that delay, the reissuemust be held void.

The motion for an injunction is denied.
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FRENCH V. OARTER and others.
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PATENTS FOR INVENTIONS-INVENTION-HoOF Fon BURIAL VAULTS.
Patent No. 244,224, issued to Hamline Q. b'rench, July 12,1881; fol' an �i�n�l�~

proved roof for vaults for burial purposes, held void for want of invention. '

In Equity.
L. B. Bunnelland GeorgeH. Fletcher, for plaintiff.
RastusS. Ransomand Philip J. O'Reilly, for defendant.
SIIIPMAN, J. This is a bill in equity, founded upon the infringe-:

ment of letters patent No. 244,224, issued to Ramline Q. Fren'ch,
July 12, 1881, for an improved roof for vaults for burial purposes. '
The patentee, in his specification, described this roof as follows':" '
"The object of myinvention is to obtain a Duilding without vertical jo.ints, '

and, held together and locked at the roof. so that by the locking, and �~�h�e ;
weight of the roof, the structure shall be made as enduring as �t�h�e�~�a�t�~�r�i�a�l of ,
which it is built. My improved roof consists of the front and r,ear �g�a�Q�~�e�­
stones, the roof-stones, which are continuous from one gable.-stone to the other,
at each side, and held to the gable-stones by mortise and tenon or equivalent
connections, and the cap-stone, which is formed with a rabbet to lap upoll
the roof-stones, and rests upon the gables, by which construction the stones
forming the complete roof are securely locked, and without possibility of dis-
location without being raised bodily upward. "
The gables are each a single stone of a length sufficient to connect'

the roof-stones, and with tenons upon each of their upper surfaces. '
The claims are:
"(1) A roof for vaults and similar structures, consisting "fthe continuous

roof-stones, B, B, gable-stones, A, connecting and locked to the roof-stones,
and the cap-stone, C, lapping upon the roof-stones, substantially as shown
and described. ,
"(2) In roofs for vaults and similar structures, the combination of con-

tinuous roof-stones, B, B, and gable-stones, A, A, connected and locked' by;
mortise and tenons, or equivalent devices, substantially as shown and de-
scribed."
The difficulty in vault stone roofs which was to be remedied was

the exposed or open seams between the stones into which water can'
enter and become frozen, and thus, by the action of frost, the stones:
are separated. Freedom from vertical joints, and the locking of roof-
stones and cap-stone to the gable-stones are the features of the im-
provement.
Without the aid of testimony in regard to the state of the art, [

should be strongly inclined to say, upon the face of the patent, that
it did not contain a patentable invention. By the invention described
in the second claim, the difficulty is remedied by connecting, in the
ordinary way, to gable-stones, made of one piece, roof-stones which
are long enough to extend from one gable-stone to the other, and pro-
tecting the seams by rebates, if more than one roof-stone npon one


