
EX PARTE KOEHLER. 73

fer onecreditor to another. That right existed at commonlaw. It
is part of thejus tiisponendithat follows from the ownershipof prop-
erty, and,exceptas expresslylimited by statute,ought alwaysto be
recognized. I do not think thelegislatureof this statehasattempted
to restrict that right exceptin what aretechnicallyvoluntary assign-
ments. This caseis a little strongerthan thosecited, becausethe
bill allegesthat the confessionand the assignmeutwere part aUtl
parcelof the sametransaction,all doneon the sameday,all doneby
a debtorconsciouslyinsolvent,with the purposeof disposingof all of
his property. So they mayfairly be regardedas partsof one instru-
ment, and astogethermaking onevoluntaryassignmentfor the ben-
efit of creditors,andin which all the creditors are entitled to share,
alike. .

It is further urgedin supportof this demurrerthat ampleremedy
is at law and in the statecourts, throngh the assignee,and undei-
the provisionsof the assignmentstatute. I think not. Theassignee:
takesthat which the assignorgives him,-no more,no less. �U�n�l�e�s�~�.
expresslyauthorizedby statute,as he was in the bankrupt act, as
heis in somestates,though not in this, he may not challengeany
conveyanceor dispositionof the propertyby his assignor. He do.es
not representthe creditors. He is the voluntarily appointedagent,
of the assignorto take the propertyput in his,handsand disposeof.
it. So he cannot say: "My assignorhasfraudulentlydisposedof
property; he hasgiven it away; he hasdonesomethingto wrong the
creditors;" becausethat is none of his business. Anyone who
feels any interest in this questionwill find, in a recentdecisionof
JudgeSHIRAS, reportedin one of the late volumesof the Reporter,
a full discussionthereof. SandwichManuf'g Co. v. Wright, 22 Fed.
Rep. fi31.1 The assigneecannot challengethese confessions. He
cannotsay they were fraudulent. He cannot recoverthe property,
and no remedy is afforded under the assignmentact to creditors.
Their only remedyis in a court of equity.

The demurrerwill be overruled, and leave given to answer by
Novemberrules.

Ex parte KOEHLER, Receiver,etc.

(Oircuit Oourt, D. Oregon. October8, 1885.)

1. DISCRIMTNATroN BY RAILWAY CORPORATroN.
Notwithstandingthe Hoult act, a railway corporationmaychargelessfor a

long haul thana shortone in the samedirection, when the rate for the long
haul is causedby otherlines of transportationcompetingfor businessat the
point from whencethe long haul is made; and wherethe roadof suchcorpo-
ration forms a part of a line of transportationconsistinglargely of water car-

l&e, also, Rumseyv. Town, 20 Fed.Rep.558.
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riagebetweentwo principalpoints.the ratemay bemadeso asto enableit to
competewith anotherroadthatconstitutesa partof anotherline of waterand
railway transportationbetweenthesamepoints.

1 PUOVISO '1'0 SECTION 2 OF THE HOULT Ao'r.
Underthis proviso,which exceptsfrom theoperationof theact"goodsin-

tendedin goodfaith to be shippedto points beyondthe limits of the state,"
wheatintendedby theshipperto be sentdirectly to San Francisco,or other
pQintsbeyondthe limits of thestate,via Portland,maybecarriedon the O. &
O. roadfrom Oarvallis to the latterplacewithout referenceto saidact.

Petition for Instructionunder'theHoult Act.
John W. Whalley, for the receiver.
Wallis Nash, for the �O�r�e�~�o�n Pacific By. Co.
DEaDY, J. By section4 of the act of February20, 1885, it is de-

claredunlawful for anypersonengagedin the transportationof prop-
erty by railway in this state to chargeor receive any greatercom-
pensationfor a short haui than a longer one in the samedirection.
Sess.Laws, 39. On April 23d, Mr. Koehler,the receiverof the road
of the Oregon& California Railway Company,presenteda petition
to this court asking for instructionsconcerninghis right and duty,
as such receiver,under the provisions of said act, whereuponsaid
receiverwas instructed,amongother things, as follows:

"To chargeno morefor the transportationof goodsthan themaximumal-
lowed by theact, nor no morefor a shorthaul thana long onein the same
direction, exceptto andfrom pointswherethe rateobtainableis affectedby
watertransportation,in whichcasehemaycarryatasIowa rateasthewater-
craft do, without referenceto the l(;'ngth of the haul." Expal'teKoehler.23
Fed.Rep.529.

And now said receiverasksfor further instructionsundersaidsec-
tion 4 on a stateof facts which have arisensince that date. From
the presentpetition it appearsthat the OregonPacific RailwayCom-
pany haslately completeda roadfrom Yaquinabayto Corvallis,and
is nowengagedin thetransportationof freight and passengersthereon
betweensaid points; that in connectiontherewithan oceansteamer
is run betweenYaquinabay and SanFrancisco,"thus forming a line
of transportationfrom Corvallis,in thecenterof the Wallametvalley,
to San Francisco,"making Corvallis a competingpoint for railway
andoceantransportationof goodsexportedfrom or importedinto the
state; andthat this fact necessarilyaffects the rateof transportation
obtainable at other points capable of being reachedby water-craft
from Corvallis.

By leaveof thecourt. the counselfor the OregonPacific washeard
on the petition in oppositionto counselfor the receiver.
It doesnot appearasdistinctly from the petition as it should.but

it was admittedon the argumentby connsel,that the OregonPacific
is carrying wheat from Corvallis to Yaquina bay, a distanceof 72
miles, for $2.60 per ton, from whenceit is carriedby steamerto San
Franciscofor $1;90 per ton, or $4.50over the whole route; while the
receiver is carrying it on the road of the Oregon& California Com-
pany, from Corvallis to Portland,a distanceof 98 miles, for $3.20 a



EX PARTE KOEHLER. 75

ton, from whenceit is carriedby steamerto SanFranciscofor $2.50
per ton, or $5.70over the whole route. From this it appearsthat
thereis in fact a competition betweenthesetwo roads,at Corvallis,
for the transportationof Oregonwheat destinedto San Francisco.;
the onebeingan importantpart of theroutevia Yaquinabay,andthe
othervia the Columbiariver. The oceanand railway transportation
via Yaquinabay appearto be underone management,andareprob-
ably one in interest. The water transportationvia the Columbia
river route is merelya connectinglink with the Oregon& California
road,and themanagementandownershipof eachis separate anddis-
tinct from that of the other. It follows that the managersof 'the
Yaquinabay route, by makinga rate to SanFranciscolessthan the
one by the Columbiariver, whetherthe reduction be on the railway
or oceanpart of suchroute,or both,maypreventthe Oregon& Cali-
fornia road from carryingany wheat from Corvallis that is destined
to SanFrancisco,unlessthelatterisallowedto competefor thesame
by makinga rate betweenCorvallis and Portlandwhich will at least
equalizethe cost of transportationby the two routes. Of coursethe
OregonPacific hasno right to object to this, andthe public, who are
interestedin or dependentupon Corvallis asa shippingpoint for the
exportof wheat,cannotbe injured by it, but may be benefited.

The only objectionthat can be madeto this reductionof ratefrom
Corvallis to Portlandis that it would bein conflict with the provision
of the "RouU act" concerningshortand long hauls, unlessthe ra.te
is correspondinglyreducedat all points betweenthesetwo places,
which is not intended. In Ex parte Koehler, supra, I held thatwhile
the statehad"the powerto preventa railway from discriminatingbe-
tweenpersonsand places,for the sakeof putting one up andanother
down,or for anyreasonotherthanthe realexigenciesof its business,"
it could not preventdiscriminationbetweenplaces,whenit is there-
sult of competitionwith other lines or meansof transportation,and
practicallytherebydeprivea railway companyof the right to do busi-
ness,and render its property comparativelyvalueless. This ruling
governsthis case. The Oregon Pacific, by meansof its connection
with the oceansteamerbetweenYaquinaand SanFrancisco,is com-
petingat Corvallis with the Oregonand California road for the car-
rying of wheatto SanFrancisco,and the receiverof the latter must
be allowedto makea rate betweenCorvallis and Portlandthat will
enableit to securewhat it canof the business.

The receiveralso asksfor instructionsunderthe provisoin section
2 of the actwhich readsas follows: "The provisionsof this actshall
not applyto goodsintendedin goodfaith to be shippedto points be-
yond the limits of this state." At the passageof this act therewas
no railway running out of the stateexcept that of the OregonRail-
way & NavigationCompany. And suchis still the case. The only
reasonon which the proviso could have beenadoptedis that in the
carriageof goodsout or and beyondthe stateno injury or inconven-
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ienee can result to places within it, by reason of So less rate for So
long haul than a short dne in the same direction. Besides, the trans-
portation of goods to a point without the state is interstate com-
merce, and beyond the power of the state to regulate. And it can
make no difference in principle or result that the goods so shipped
are carried over different lines of transportation within the state be-
fore passing beyond its limits. It is the intent or purpose of the
shipper concerning the destination of the goods at the time of ship-
ment that determines the question whether they are within the ex-
ception or not. Whether the road upon which they are first placed
is an interstate one or not is immaterial. Any road which leads be-
yond the limits of the state, or forms a link in a line of extra-state
transportation, upon which goods are shipped with intent to trans-
port them beyond the limits of the state, is so far exempt by the pro-
viso from the operation of the act. Pacific Coast S. S. Co. v. Rail-
�1�'�O�(�~�d Com'rs,\) Sawy. 253; S. C. 18 Fed. Rep. 10; The Daniel Ball,
10 Wall. 557. The question in each case is one of fact, and must
be determined by its own circumstances. The receiver is therefore
instructed that in hauling wheat or other property from Corvallis, 01'
other points on his road, that is en route for San Francisco, or other
point beyond the limits of the state, he may make a rate therefor
without reference to the act. '

LAIRD v. MAYOR OF DE SOTO. l

(Oircuit Court, E. D. Missouri. September 30, 1885.)

MANDAMUS-FEDEUAL COURTS SHOULD CONFOUM TO STATE PUAOTIOE IN Issu-
ING.
A federal court should not issue a mandamusordering the mayor of a city to

collect a: tax for the payment of a judgment against the city, without an execu-
tion having first been issued and returned unsatisfied in whole or in part, where
the statutes of the state in which the court is held only permit a mandamusto
be issued by state courts after an execution has been so returned.

Motion to quash an alternative writ of mandamusordering the �c�o�l�~
lection of a tax to pay an execution. The section of the Revised
Statutes of Missouri referred to below is as follows:
"Whenever an execution, issued out of any court of record in this state

against any incorporated town or city, shall be returned unsatisfied in whole
or part for want of property whereon to levy, such court, at the return term.
or any subsequent term thereof, may, by writ of maudamus,order and com-
pel the chief officer, trustees, council, and all other proper officers of such city
or town, to levy, assess, and collect a special tax to pay such execution and
all costs: provided, the rate of taxation so ordered to be levied and �~�s�s�e�s�s�e�d
shall in no case exceed the rate prescribed by its charter."

1 Reported by Benj. F. Rex, Esq., of the St. Louis bar.


