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fer one creditor to another. That right existed at common law. It
is part of the jus disponendi that follows from the ownership of prop-
erty, and, except as expressly limited by statute, ought always to be
recognized. I do not think thelegislature of this state has attempted
to restrict that right except in what are technically voluntary assign-
ments. This case i8 a little stronger than those cited, because the
bill alleges that the confession and the assignment were part and
parcel of the same transaction, all done on the same day, all done by
a debtor consciously insolvent, with the purpose of disposing of all of
his property. So they may fairly be regarded as parts of one instru-
ment, and as together making one voluntary assignment for the ben-
efit of creditors, and in which all the creditors are entitled to share
alike. ‘ ’

It is further urged in support of this demurrer that ample remedy
is at law and in the state courts, through the assignee, and under.
the provisions of the assignment statute. I think not. The assignee.
takes that which the assignor gives him,—no more, no less. Unless.
expressly authorized by statute, as he was in the bankrupt act, as
he is in some states, though not in this, he may not challenge any
conveyance or disposition of the property by his assignor. He does
not represent the creditors. He is the voluntarily appointed agent,
of the assignor to take the property put in his hands and dispose of.
it. So he cannot say: “My assignor has fraudulently disposed of
property; he has given it away; he has done something to wrong the
creditors;” because that is none of his business. Any one who
feels any interest in this question will find, in a recent decision-of
Judge SHiras, reported in one of the late volumes of the Reporter,
a full discussion thereof. Sardwich Manuf’g Co. v. Wright, 22 Fed.
Rep. 631.! The assignee cannot challenge these confessions. He
cannot say they were fraudulent. He cannot recover the property,
and no remedy is afforded under the assignment act to creditors.:
Their only remedy is in a court of equity.

The demurrer will be overruled, and leave given to answer by
November rules.

Ez parte Korrnier, Receiver, etfe.

(Cireuit Court, D. Oregon. October 8, 1885.)

1. DIsSCRIMINATION BY RAILwAY CORPORATION,

Notwithstanding the Hoult act, a railway corporation may charge less for a
long haul than a short one in the same direction, when the rate for the long
haul is caused by other lines of transportation competing for business at the
point from whence the long haul is made; and where the road of such corpo-
ration forms a part of a line of transportation consisting largely of water car-

18¢e, also, Rumsey v. Town, 20 Fed. Rep. 558.
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riage between two principal points, the rate may be made so a3 to enable it to
compete with another road that constitutes a part of another line of water and
railway transportation between the same points.

2. Proviso 10 SEcTION 2 oF THE HouLt Aor.

Under this proviso, which excepts from the operation of the act *¢ goods in-
tended in good faith to be shipped to points beyond the limits of the state,”
wheat intended by the shipper to be sent directly to San Francisco, or other
points beyond the limits of the state, via Portland, may becarried on the O, &
C. road from Corvallis to the latter place without reference to said act.

Petition for Instruction under the Hoult Act.

John W. Whalley, for the receiver.

Wallis Nash, for the Oregon Pacific Ry. Co.

Despy, J. By section 4 of the act of February 20, 1883, it is de-
clared unlawful for any person engaged in the transportation of prop-
erty by railway in this state to charge or receive any greater com-
peunsation for a short haul than a longer one in the same direction.
Sess. Liaws, 39. On April 23d, Mr. Koehler, the receiver of the road
of the Oregon & California Railway Company, presented a petition
to this court asking for instructions concerning his right and duty,
as such receiver, under the provisions of said act, whereupon said
receiver was instructed, among other things, as follows:

“To charge no more for the transportation of goods than the maximum al-
lowed by the act, nor no more for a short haul than a long one in the same
direction, except to and from points where the rate obtainable is affected by
water transportation, in which case he may carry at as Jow a rate as the water-
craft do, without reference to the length of the haul.” Ex parte Koehler, 23
Fed. Rep. 529.

And now said receiver asks for further instructions under said sec-
tion 4 on a state of facts which have arisen since that date. From
the present petition it appears that the Oregon Pacific. Railway Com-
pany has lately completed a road from Yaquina bay to Corvallis, and
1s now engaged in the transportation of freight and passengers thereon
between said points; that in connection therewith an ocean steamer
is run between Yaquina bay and San Francisco, “thus forming a line
of transportation from Corvallis, in the center of the Wallamet valley,
to San Francisco,” making Corvallis a competing point for railway
and ocean transportation of goods exported from or imported into the
state; and that this fact necessarily affects the rate of transportation
obtainable at other points capable of being reached by water-craft
from Corvallis.

By leave of the court, the counsel for the Oregon Pacific was heard
on the petition in opposition to counsel for the receiver.

It does not appear as distinetly from the petition as it should, but
it was admitted on the argument by counsel, that the Oregon Pacific
is carrying wheat from Corvallis to Yaquina bay, a distance of 72
miles, for $2.60 per ton, from whence it is carried by steamer to San
Francisco for $1.90 per ton, or $4.50 over the whole route; while the
receiver is carrying it on the road of the Oregon & California Com-
pany, from Corvallis to Portland, a distance of 98 miles, for $3.20 a
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ton, from whence it is carried by steamer to San Francisco for $2.50
per ton, or $5.70 over the whole route. From this it appears that
there is in fact a competition between these two roads, at Corvallis,
for the transportation of Oregon wheat destined to San Francisco;
the one being an important part of the route via Yaquina bay, and the
other via the Columbia river. The ocean and railway transportation
via Yaquina bay appear to be under one management, and are prob-
ably one in interest. The water transportation via the Columbia
river route is merely a connecting link with the Oregon & California
road, and the management and ownership of each is separate and dis-
tinet from that of the other. It follows that the managers of‘the
Yaquina bay route, by making a rate to San Francisco less than the
one by the Columbia river, whether the reduction be on the railway
or ocean part of such route, or both, may prevent the Oregon & Cali-
fornia road from carrying any wheat from Corvallis that is destined
to San Francisco, unless the latter is allowed to compete for the same
by making a rate between Corvallis and Portland which will at least
equalize the cost of transportation by the two routes. Of course the
Oregon Pacific has no right to object to this, and the publie, who are
interested in or dependent upon Corvallis as a shipping point for the
export of wheat, cannot be injured by it, but may be benefited.

The only objection that can be made to this reduction of rate from
Corvallis to Portland is that it would be in conflict with the provision
of the “Hoult act” concerning short and long hauls, unless the rate
is correspondingly reduced at all points between these two places,
which is not intended. In Exz parte Koehler, supra, 1 held that while
the state had “the power to prevent a railway from discriminating be-
tween persons and places, for the sake of putting one up and another
down, or for any reason other than the real exigencies of 1ts business,”
it could not prevent discrimination between places, when it is the re-
sult of competition with other lines or means of transportation, and
practically thereby deprive a railway company of the right to do busi-
ness, and render its property comparatively valueless. This ruling
governs this case. The Oregon Pacific, by means of its connection
with the ocean steamer between Yaquina and San Franciseo, is com-
peting at Corvallis with the Oregon and California road for the car-
rying of wheat to San Francisco, and the receiver of the latter must
be allowed to make a rate between Corvallis and Portland that will
enable it to secure what it can of the business.

The receiver also asks for instructions under the proviso in section
2 of the act which reads as follows: “The provisions of this act shall
not apply to goods intended in good faith to be shipped to points be-
yond the limits of this state.” At the passage of this act there was
no railway running out of the state except that of the Oregon Rail-
way & Navigation Company. And such is still the case. The only
reason on which the proviso could have been adopted is that in the
carriage of goods out of and beyond the state no injury or inconven-
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ience can result to places within it, by reason of a less rate for a
long haul than a short one in the same direction. Besides, the trans-
portation of goods to a point without the state is interstate com-
merce, and beyond the power of the state to regulate. And it can
make no difference in principle or result that the goods so shipped
are carried over different lines of transportation within the state be-
fore passing beyond its limits. It is the intent or purpose of the
shipper econcerning the destination of the goods at the time of ship-
ment that determines the question whether they are within the ex-
ception or not. Whether the road upon which they are first placed
is an interstate one or not is immaterial. Any road which leads be-
yond the limits of the state, or forms a link in a line of extra-state
transportation, upon which goods are shipped with intent to trans-
port them beyond the limits of the state, is so far exempt by the pro-
viso from the operation of the act. Pacific Coast S. S. Co. v. Rail-
road Com’rs, 9 Sawy. 258; S. C. 18 Fed. Rep. 10; The Daniel Ball,
10 Wall. 557. The question in each case is one of fact, and must
be determined by its own circumstances. The receiver is therefore
instrueted that in hauling wheat or other property from Corvallis, or
other points on his road, that is en route for San Francisco, or other
point beyond the limits of the state, he may make a rate therefor
without reference to the act. ’

Lamrp v, Mavor or D Soro.!
(Cireuit Court, B. D. Missouri. September 30, 1885,)

MaxDAMUS — FEDERAL COURTS SHOULD CONFORM To STATE PracTicE 1N Issu-
ING.

A federal court should not issue & mandamus ordering the mayor of a city to
collect a tax for the payment of a judgment against the city, without an execu-
tion having first been issued and returned unsatisfied in whole or in part, where
the statutes of the state in which the court is held only permit a mandamus to
be issued by state courts after an execution has been so returned.

Motion to quash an alternative writ of mandamus ordering the col-
lection of a tax to pay an execution. The section of the Revised
Statutes of Missouri referred to below is as follows:

“Whenever an execution, issued out of any courf of record in this state
against any incorporated town or city, shall be returned unsatisfied in whole
or part for want of property whereon to levy, such court, at the return term,
or any subsequent term thereof, may, by writ of mandamus, order and com-
pel the chief officer, trustees, council, and all other proper officers of such city
or town, to levy, assess, and collect a special tax to pay such execution and
all costs: provided, the rate of taxation so ordered to be levied and assessed
shall in no case exceed the rate prescribed by its charter.”

1 Reported by Benj. F. Rex, Esq., of the St. Louis bar,



