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brand in imitation of the complainant's brand. Why is this done
unless it be in the hope of deceiving the public and injuring the
complainant? Realizing that they could not engage in open, manly
competition with the complainant, the defendants resort to a palpa-
ble trick. If this resulted in no injury to the complainant, or was
likely to result in no injury to it, the bill would have to be dismissed.
But the affidavits show that the defendants' kegs can and have been
sold as the complainant's.
A temporary injunction will be granted restraining the defendants

from branding upon their kegs the words "Southwestern" and "St.
Louis."

FLEISCHMANN and others v. STARKEY.

(Oircuit Oourt. D. Rhode IBland. May 14, 1885.)

TRADE-MAliK-COLOR OF LABEr, APART FROM: NAME OR DEVICE.
The color of a label, apart from a name or device, cannot be the subject-mat-

ter of a trade-mark.

In Equity.
Chas. E. Mitchell and Oscat' Lapham, for plaintiffs.
C. H. Johnson and C. F. PtLrkhurst, for defendant.
COLT, J. The compllrinants are the owners of certain trade-marks

used upon their packages of compressed yeast, and they charge the
defendant with an unlawful imitation of the same. It is clear, on a
comparison of the labels, that the defendant is not guilty of any in-
fringement unless the use of a yellow-colored label makes him charge-
able. The position is taken by the complainants that the essential
part of their trade-marks consists of a label having a yellow color,
and that, therefore, they cover all yellow-colored labels used upon com-
pressed yeast, and that the use by the defendant of a yellow-colored
label upon the compressed yeast made and sold by him constitutes
an unlawful imitation of their trade-marks. The defendant has taken
no testimony. The evidence of the complainants goes to prove that
yeast with a yellow label sells readily, while yeast with a white label,
or any color other than yellow, sells with difficulty,-the cause of this
being the reputation acquired in the market of the article manufact-
ured by the complainants; and, further, that the public are deceived
into. buying other and inferior yeast having a yellow label as the gen-
uine yeast made by them. IJ.'his case narrows itself down to the
question whether a label of a single color, like the one in controversy,
is the lawful subject of a trade-mark apart from any name, figure, or
device with which it may be connected, so that a person who adopts
a similar color upon his label may be charged with an unlawful imi-
tation. Color often serves as the groundwork of a trade-mark, and
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it may be a very essential element in its composition. In determin-
ing the question of infringement it is often a very important circum-
stance. Browne, Trade-marks,§§ 263, 265, 267. But the term
"mark" implies form rather than color, and it consists of some peculiar
name, symbol, figure, letter, or device whereby one manufacturer
distinguishes his goods from like goods sold by other persons. Falk·
inburg v. Lttcy, 35 Cal. 52. The color of a label, apart from a name
or device, can hardly be the subject-matter of a trade-mark. The
effect would be that a single manufacturer might acquire the exclusive
right to the use of labels of a certain color, or to the colored paper
in which his goods might be wrapped. This might seriously interfere
with trade and with legitimate competition. Browne, Trade-marks,
§§ 271, 272. Whatever view may be taken by the French courts in
the cases referred to by the learned counsel for complainants, we
know of no American or English authority which goes to this extent.
On the contrary, so far as the point has been touched upon in the
adjudicated cases which have come to our notice, an opposite con-
clusion seems to have been reached. Falkinburg v. Lucy, 8upra;
Faber v. Faber, 49 Barb. 357.
It follows that the defendant, in using a. label of a yellow color, is

not guilty of any infringement of complainants' trade-marks, and that
the bill should be dismissed.

CAMPFIELD and another v. LANG and others.
(Oircuit (Jou.rt, E. D Wisconsin. August, 1885.,

AS6IGNMENT FOR BENEFIT OF CREDITORS- WISCONSIN STATUTE-PREFERENCES
-EXCEPTIONS IN FAVOR OF LABOltEHS.
A statute of Wisconsin (1 Laws Wis. 1883, c. 349) provides that II any and

all assignments hereafter made for the benefit of creditors which shall contain
or give any preference to one creditor over another creditor, except for the
wages of laborers, servants, and employes, earned within six months prior
thereto, shall be void." L., a manufacturer, entered into a contract with B.,
who was also a manufacturer, by which B. was to saw a quantity of lumber
for L. at the stipulated price of $15 per thousand feet. The lumber was fur-
nished by L., and the sawing was done at B. 's establishment. The work re-
quired the use of B.'s machinery and the labor of his employes. Held, tbat
the relation of the parties was that of contractor and contractee; that in doing
the work B. was not a laborer, servant, or employe of L. within the meaning
of the statute; and that a preference in favor of B., in an assignment made by
by L., was illegal, and invalidated the assignment as to a creditor attacking it.

At Law.
Shepard et Shepard, for plaintiffs.
E. Goleman, for the garnishee.
DYER, J. On the fourteenth day of April, 1884, D. C. & J. H. Lang,

a firm engaged in the business of manufacturing trunks, at Fond du
Lac, made an assignment to the garnishee, Simmons, pursuant to
the statute of this state authorizing voluntary aisignments by insolv-


