
138 FEDERAL BEPORTEB.

UNITED STAT.uS 'V. WARRIOE.

(Oircuit Oourt, D. New JerBey. October 12, 1885.'

10 INTERNAL REVENUE-NOTES USED 'FOR CIRCULATION AS MONEY.
In an action under section 19 of the act of February 8, 1875, (18 St. 311,) In or-

derto render the defendant liable it must be shown '.hat he intended to.put his
notes in circulation as money,and paid them out for that purpose, but in show-
ing such intention, his declarations when he paid out the notes is not the only
proper evidence thereof, and it is not error to instruct the jury that paying out
the noles, knowing that they would be used and circulated as money. is evi-
dence from which they may infer the intention to pay them out for that pur-
pose.

2. SAM&-AssESSMENT 011' TAXES BY COMMISSIONER BEFORE SUIT.
In such an actio" recovery may be had without an assessment of the taxes by

the commissioner of internal revenue.
3. SAME-AMOUNT 011' N OTEIl.

That the notes were under the amount of one dollar each will not prevent
their being taxable.

6. SAME-NoTEB REISSUED TAXABLE.
Where the notes when taken up are reissued, every such iRsue is a new issue

thereof, lind becomes a part of the amount of the notes so used for circulaLion.
and Subject to the tax.

In A8sumpsit.
A. Q. Keasbey, U. S. Dist. Atty., for the United States.
S. H. Grey, for defendant.
BRADLEY, ,Justice. A writ of error to the district court has been

brought by each party in this case. The plaintiff recovered a judge
ment for $463.31, Qut, being dissatisfied with the smallness of the
amount, brought its writ to procure a reversal on that ground. The
defendant brought his writ for a reversal of the entire judgment.
The action was by the United States to recover taxes alleged to be
due from the defendant and his former partner, constituting the firm
of Warrick & Stanger, for using and paying out their notes as cur-
rency. The tax was claimed under and by virtue of the nineteenth
section of the act entitled "An act to amend existing customs and in-
ternal revenue laws, and for other purposes," approved February 8,
1875, (18 St. 311,) which section is as follows: "That every person,
firm, association, other than national bank associations, and every
corporatioll, state bank, or state banking association, shall pay a tax
of ten per centum on the amount of their own notes used for circu-
lation and paid out by them." Warrick & Stanger were glass man-
ufacturers at Glassboro, Gloucester county, New Jeraey, and in 1877
and subsequent years issued their notes in variolls amonnts from
five cents to five dollars each, in payment of wages due to their
hands, which notes were in the following form;
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Registered,

Warrick and

Stanger.

June 18, 1876,

Glassboro,

N.J.

GLASSBORO,June18, lS76.
Five yearsafter date we promiseto pay the bearerat our

storein Glassboro,Gloucestercounty,N, J.,
FIVE OENTS,

in lawful moneyof theUnitedStates,for valuereceived. This
promissorynotewill be takenby us, at or beforeits maturity,
for the amountnamedherein,in paymentof anydebtsduE.' us.

[Signed] WARRIOK &. STANGER.
No.--

The noteswere in printed form, exceptthe date,number,and sig-
nature,were on bank paper, and had the appearanceof notes in-
tendedfor circulation from hand to hand. '1'hey were issuedto the
amountof $3,561.75,in variousdenominations,and whenredeemed
werecontinuallyreissued,until theamountpaidout from November,
1877, to March, 1880,reachedthesumof $67,474.51. The average
amountoutstandingat anyonetime was about $2,300. Evidence
wasgiven tendingto showthat thesenotescirculatedin the commu-
nity 8S money,being used,not only in purchasinggoodsat the store
of Warrick & Stanger,but in transactionsanddealingsbetweenother
persons. The court below left it to the jury to determinewhether
the noteswere in fact usedfor circulation as moneyin the commu-
nity, and whether the defendants,in paying them out, knew that
they would be so used. Amongotherthings the judge,in his charge,
usedthe following language:

"We cannotproperlyaffirm that the true natureof the issuecanonly be
determinedby consideringwhatwassaid by themakerwhentheywerepaid
out. We musttake notice how they were used by the workmen and the
communitywith theknowledgeof the defendant. We mustask.werethey
in fact usedfor circulation,anddid thedefendantknow whenhepaid them
out that they would bethusused? If he did, does not the law necessarily
infer thatheintendedthem to be thususedwhen he paid them? Thatis
for thejury to say."

The defendants'counselcontended,andaskedthejudge to charge,
that, in order to renderthe defendantsliable to the tax, it shouldbe
shownthat they intendedto put the notes in circulation asmoney,
andpaid themout for thatpurpose;andthat their declarationswhen
they paid out the noteswere the proper and only evidenceof their
intention. Thejudgechargedthat it must be shownthat it wasone
of the purposesof the defendants,in paying out the notes,to put
them in circulation; and he told the jury that in order to rendera
verdict for the plaintiff, they must be satisfiedthat the noteswere
paid out with the intent that they should be used for circulation;
but declined to chargethat the declarationsof the defendantswere
the only evidenceof suchintention. As alreadyshown,he charged
that payingout the notes,knowing that they would be usedand oir-.
culatedas money,was evidencefrom which the jury might infer the
intention to pay themout for that purpose. We'donot well Bee how
the defendantscould havereasonablyaskeda morefavorablf,l charge.
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Otherspecific chargeson this branchof the casewere requested,but
it is not necessaryto enumeratethem. We are satisfied from the
generalcharacterof the evidence,and from the form and appearance
of the notes,that it was fairly left to the jury to determinewhether
the noteswere used for circulation as money, and whether the de-
fendantandhis partnerissuedthem for that purpose.

Another point taken by the defendantswas that no recoverycould
be had in the action without an assessmentof the taxesby the com-
missionerof internalrevenue. The judgedeclinedso to charge,and,
under the ruling of the supremecourt in SavingsBank v. U. S., 19
Wall. 227, we supposethe judge was right.

Another point was that notesunderthe amountof one dollar were
not ta::l:able underthe lawl But we see nothing in the languageof
the �a�~�t to lay a foundationfor anysuchdistinction. The suggestion
that tne United States,or tb.e nationalbanks,issuedno currencyun-
der that amountwith which the notesof the defendantscould come
in competitionhasvery little pertiw:mcy in view of the clear termsof
the act, and the suggestion�m�a�~�' be met, if necessaryto meetit, by
the counter-suggestionthatthe,governmentdoesissuespeciecurrency
of variousdenominationslessthan one dollar.

As to the amountof thetax, (supposinga tax to be due,) theplain-
tiff contendedthat it was 10 per cent. of the whole amountof notes
paid out by the defendantand his partner,without regardto the fact
that the samenotes were reissuedafter being taken up and paid;
while thedefendantcontendedthat theamountof tax was only 10per
cent. of the'notesthat were executedand used,no matter how often
they may havebeen paid out. If the plaintiff was right, the whole
amountof notes paid out was $67,474.51,and the tax amountedto
$6,747.45.' If thedefendantwas right, the amountof notesexecuted
and usedwasonly $3,561.72, and the tax amountedto only $356.17.
The judge chargedthe jury in accordancewith the views of the de-
fendant,anda verdict was renderedfor the latter sum,with interest.
It is for this portion of the chargethat the plaintiff hasbrought its
writ of error. We havecarefully e'xaminedthe languageof the act,
and feel compelledto say that on this point we think the court below
erred. We think that everyissueof the notes,whetherthe original
issueor a reissue,wasa new issuethereof,and becamea partof "the
amountof their own notes used for circulation" by the defendants.
If, insteadof using old notes,alreadyredeemed,the defendantshad
issuednew ones,there can be no doubt that they would have been
taxable. But how could it differ in the principle or reasonof the
thing whetherthey used old notes or new ones? A note redeemed
ceasesto be a note. It is of no more validity than a blank pieceof
,paper. If it be reissued,it becomesa. new note to all intents and
purposes.

Other points were taken,which we do not think it necessaryto ex-
aminein detail.
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After a carefulexaminationof thewholerecord,we think thatnone
of the defendants'assignmentsof error are tenable; but that the
plaintiff's assignmentis well taken,and that for this causethe judg-
ment must be reversed,and a new trial awarded.

The act of February8. 1875, was passedas an amendmentto the internal revenue
laws, and is to beconstruedin connectiontherewith,aswell aswith thelaws to pro-
vide a national currency. Hollister v. Zion Co-operativeMercantile Inst.,4Sup. Ct.
Rep. 263. Only suchnotesas arein law negotiableso as to carry title in circulation
from handto handaretaxableunderthestatute. It wasno douhttheintentionof con-
gressin imposingthis tax to provideagainstcompetitionwith the establishednational
currencyfor circulation asmoney,but as it wasnot likely that obligations,payable
in anythingelsethanllloney,would passbeyonda limited neighborhood,no attention
wasgiven to suchissuesasaffectingthevolumeoBhecurrency,or its circulatingvalue,
andconsequentlyobligationspayaNein goodsarenot includedin theprohibitionsof
theact. Hollister v. Zion Co-operativeMercantile Inst.,4 Sup.Ct. Rep.264, following
U. S. v. VanAuken,96 U. S. 366, aud affirming Zion Co-operativeMercantile Inst¥.v.
Hollister. 3 Pac.Rep.87.-[ED.

In re JUNG AH LUNG.! On Habeas Corpus.

In re JUNG Ali RON. On Habeas Corpus.

(District Court, D. California. October13, 1885.)

1. CHINESE RESTHICTION ACT.LRIGUT OF CHINAMAN DETAINED ON BOARD.VES-
SEL TO HABEAS CORPUS.

Therefusalto allow a Chinesepassengerto land is a restraintof his liberty.
within the meaningof the habeascorpus act, and it is the duty of the court,
justice,or judgeto whom the application for a writ of hulJeal< corpusis made
to forthwith award the writ, unlessit appearsfrom the petition itself that
the party is not entitledthereto. Rev. St. ¤ 755.

2. SAME-DECISION OF COLLECTon NOT RES ADJUDICATA.
The court, in investigatingthe legalityof the detentionof a Chinesepassen-

ger on boarda vessel,in suchcaseis not bound or controlled by the decision
of the collectorof the port, or his deputy,as to the right of such passengerto
land. .

In these casesthe United Statesattorney proposedto z:aise for
final submissionto the supremecourt, if necessary,two important
points relative to the jurisdiction of the court in habeascorpus cases
under the restriction act. After moving for andobtaining,by con-
sentof the counselfor the petitioner,variousformal ordersnecessary
to enablehim to raiseandsubmitto thecourtthe pointsproposed,he
askedandobtainedleaveto file an amendedinterventioncontaining
objectionsto the jurisdiction of the court. To this interventionand
plea the counselfor the petitionersinterposeda demurrer. As the
proceedingwas quasi amicable,and as the pleadingshadbeenpreá
paredwith theknowledgeof both parties,and afterfull conferenceby
counselon both sideswith the judge,the reading of the pleadings
was dispensedwith and the causesubmitted.

Wm.F. Gibson,for JungAh Lung.
1 Affirmed. See 8 Sup. Ct. Rep. 663.


