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After a carefulexaminationof thewholerecord,we think thatnone
of the defendants'assignmentsof error are tenable; but that the
plaintiff's assignmentis well taken,and that for this causethe judg-
ment must be reversed,and a new trial awarded.

The act of February8. 1875, was passedas an amendmentto the internal revenue
laws, and is to beconstruedin connectiontherewith,aswell aswith thelaws to pro-
vide a national currency. Hollister v. Zion Co-operativeMercantile Inst.,4Sup. Ct.
Rep. 263. Only suchnotesas arein law negotiableso as to carry title in circulation
from handto handaretaxableunderthestatute. It wasno douhttheintentionof con-
gressin imposingthis tax to provideagainstcompetitionwith the establishednational
currencyfor circulation asmoney,but as it wasnot likely that obligations,payable
in anythingelsethanllloney,would passbeyonda limited neighborhood,no attention
wasgiven to suchissuesasaffectingthevolumeoBhecurrency,or its circulatingvalue,
andconsequentlyobligationspayaNein goodsarenot includedin theprohibitionsof
theact. Hollister v. Zion Co-operativeMercantile Inst.,4 Sup.Ct. Rep.264, following
U. S. v. VanAuken,96 U. S. 366, aud affirming Zion Co-operativeMercantile Inst¥.v.
Hollister. 3 Pac.Rep.87.-[ED.

In re JUNG AH LUNG.! On Habeas Corpus.

In re JUNG Ali RON. On Habeas Corpus.

(District Court, D. California. October13, 1885.)

1. CHINESE RESTHICTION ACT.LRIGUT OF CHINAMAN DETAINED ON BOARD.VES-
SEL TO HABEAS CORPUS.

Therefusalto allow a Chinesepassengerto land is a restraintof his liberty.
within the meaningof the habeas corpus act, and it is the duty of the court,
justice,or judgeto whom the application for a writ of hulJeal< corpus is made
to forthwith award the writ, unlessit appearsfrom the petition itself that
the party is not entitledthereto. Rev. St. ¤ 755.

2. SAME-DECISION OF COLLECTon NOT RES ADJUDICATA.
The court, in investigatingthe legalityof the detentionof a Chinesepassen-

ger on boarda vessel,in suchcaseis not bound or controlled by the decision
of the collectorof the port, or his deputy,as to the right of such passengerto
land. .

In these casesthe United Statesattorney proposedto z:aise for
final submissionto the supremecourt, if necessary,two important
points relative to the jurisdiction of the court in habeas corpus cases
under the restriction act. After moving for andobtaining,by con-
sentof the counselfor the petitioner,variousformal ordersnecessary
to enablehim to raiseandsubmitto thecourtthe pointsproposed,he
askedandobtainedleaveto file an amendedinterventioncontaining
objectionsto the jurisdiction of the court. To this interventionand
plea the counselfor the petitionersinterposeda demurrer. As the
proceedingwas quasi amicable,and as the pleadingshadbeenpreá
paredwith theknowledgeof both parties,and afterfull conferenceby
counselon both sideswith the judge,the reading of the pleadings
was dispensedwith and the causesubmitted.
Wm. F. Gibson, for JungAh Lung.

1 Affirmed. See 8 Sup. Ct. Rep. 663.
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S.G. Helborn, U. S.Atty., for the United States.
HOFFMAN, J., (orally.) The interventionfiled by the district attor-

neychallengesthe jurisdiction of the court upontwo grounds: First,
that the petitioneris not restrainedof his liberty within the mean-
ing of the habeascorpus act; second,that the collector has already
investigatedand passedupon the petitioner's right to land; that
the question is thereforeres adjudicata,and that the court is bound
by t11ecollector'sdecision,and has no right to further examineinto
the matter.

1. It is admitted that the petitioner is of the Mongolian race;
that he is on board a steamerrecently arrived at this port, from
which he is not permittedto land. The modeof his restraintis not
specified; but if restrainedlawfully anyforcenecessaryto pre\'enthis
leaving the ship can rightfully be applied. It is not deniedthat it is
the intentionof the masterto retainhim on hoardthe ship until her
departure, andthento conveyhim to the port in Chinafrom which he'
came,unlessin the meantime thepetitionermayfind meansof getting
on boardsomeothership,without landing on our shores,to be con-
veyedby her to sonieforeign country. Whetherthis proceedingbe
lawful may involve important,questionsof law and of fact. 'l'he
petitioneris a free man,underour flag, andwithin the protectionof
our laws. If the denial,therefore,to the petitioner of the right to
land,thus convertingthe ship into his prison-house,to be followed
by his deportationacrossthe sea to a foreign country,be not a re-
straintof his liberty within the meaningof the habeascorpu.sact, it
is not easyto conceiveanycasethatwould fall within its provisions.

The secondobjectionraisedby the district attorneyis that the re-
striction act commits to the collector the duty of decidingupon the
right to land of anyChinesepersonarriving in this country; that his
decisionis final and conclusive,and that this court has no right to
review it on the return of the writ of habeascorpus.

This claim of exclusive jurisdiction on the part of the collector
mustbe derivedfrom the provisionsof theninth sectionof the act of
1882; for no othersectionof the actaffordsthe slightestcolor to such
a pretension. Section9 is as follows:

"Before any Chinesepassengersare landedfrom any suchvesselthe col-
lector, or his deputy, shall proceedto examinesuch passengers,comparing
the certificateswith the list and with the passenger,andno personshall be
allowedto land in theUnited Statesfrom suchvesselin violation of law."

It will be perceivedthat the duty imposedupon the collector is to
makethe examinationmentionedin the section. He is not, in terms,
directedto preventthelandingof passengers,but it may reasonably
be inferredfrom the clausewhich forbids anypassengersto belanded
in violation of the law that it wasintendedthat he shouldcarry out
that.provision. But thesectionaffordsno colodothe extraordinary
pretensionthat the result of that examinationshall be final and con-
clusive upon the rights of passengers. Such an abrogationof the
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writ of habeas corpus,which hasalwaysbeenconsideredamongEn-
glish-speakingpeoplesthe most sacredmunimentof personalfree-
dom, must be unmistakablydeclaredby congressbefore any court
could ventureto withhold its benefitsfrom anyhumanbeing,no mat-
ter what his raceor color.

It seemsto havebeenin someqnartersoverlookedthat therestric-
tion act doesnot prohibit the cominginto this countryof all Chinese
persons.

First. The restriction is, both by the treatyand the act of con-
gress,confinedto Chineselaborers;andpersonsotherthan Chinese
laborersare not prohibited from landing. The passengerarriving
here,therefore,may be a Chinesemerchant,student, travelerfrom
cUl'iosity, or otherpersonnot a laborer. The in::luiry into his status
in this respectis often exceedinglydifficult. Second.He may also
hold a certificateissuedby the custom-houseauthorizinghim to re-
enterthe United States. The questionwhethersuchcertificatehas
beenfraudulentlyobtained,andwhetherthe personholding it is en-
titled to its protection,is frequently raised,and often very difficult
of solution. Third. He may also,underthedecisionof the.supreme
court, beentitled to land without a certificateif it shall appearthat
he residedin the UnitedStatesat the dateof thetreatyanddeparted
therefrom beforethe .restrictionact went into operation,and before
it was possiblefor him to obtaina returncertificatefrom thecnstom-
house. This inquiry also is exceedingly�d�i�f�f�i�c�u�l�t�~ Fourth. He may
be entitled to land, on the groundthat he was born in this country,
and hasthereforethe full rights of an Americancitizen.

Here, also, difficult questionsof fact may arisefor determination.
Thp. collectorwho, it is suggested,is chargedwith theexclusivedecis-
ion of thesequestionsis not of necessitya lawyer. Hedischargeshis
dutiesby deputy. He is not authorizedto administeroathsto wit-
nesses,nor to compel their attendance. The dischargeby him of
the duties heretoforesupposedto belong to the judicial department
of the governmentwould be almost impracticable,unless the other
dutiesof his office be neglected. It is believed that in this classof
casesthe collectorhasrarely personallyconcernedhimself with their
examination. If I am right in theopinionthata Chineseperson,like
everyother humanbeing in this country, is entitled to the benefits
of the writ of habeascorpus in orderthat it may be judicially ascer-
tained whetherthe restraintof his liberty be lawfnl or unlawful, to
requirethe court in its investigationto be governedby the decision
of an executiveofficer, actingunderinstructionsfrom the headof the
departmentat Washington,would be an anomaly wholly without
precedent,if not a flagrant ab!>urdity.

The right to a writ of habeascorpusis the right to havethe lawful-
nessof the restraintto which thepetitionerissubjectedinquiredinto
by the courts; to be adjudgedand determinedby the law of theland.
It hasnot asyet beencommitted to any purely executiveofficer. I
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am, therefore,clearly of the opinion that it is the duty of the "court,
justice,or judgeto whomsuchapplication[for a writ of habeascorpus]
is made,to forthwith awardwrit of habeascorpus, unlessit appears
from the petition itself that the party is not entitled thereto." Rev.
St. ¤ 755. The performanceof this duty the court is not at liberty,
on any pretext, to evade. That on the return of the writ it is the
duty of the court to inquire and determinewhetherthe restraint is
lawf(11, independentlyof anypreviousdecisionof the questionby the
collectorOf his deputy,or by the surveyor,or by the inspectorof cus-
toms stationedon boardthe vessel.

1£ the position takenin the interventionof the United Statesat-
torney be sound,anextraordinarycircumstancemust benoted. The
restriction act has now been in operation for nearly three years
and a half, and numerouscaseson the return of the writs of habeas
corpus issued on the applicationof Chinesepersonshavebeenpre-
sentedto Mr. Justice FIELD, to Judge SAWYER, circuit judge, and
the district judges of WashingtonTerritory, Oregon, Nevada,and
California. Similar caseshavealso arisen in the federal courts in
Boston, New York, and Philadelphia,and on appealhave been de-
cided by the supremecourt of the United States.

It hasneverbeensuggestedby any judgeor district attorneythat
the refusalto allow a Chinesepassengerto land was not a restraint
of his liberty, the lawfulnessof which was to be inquired into by the
courts,nor hasthe 'still moreextraordinarypretensionuntil now been
set up that in such inquiry the court, whetherthe supremecourt of
the United States,the circuit conrt, or the district court, was to be
controlledby the decisionrenderedby thecollectorof the port or his
deputy.

The demurrerto the interventionis sustained,and the district at-
torney is allowed to file an interventioncontestingthe meritsof the
application.

SAWYER v. MASSEY and others.1

(Circuit Oourt,8. D. Georgia, W. D. September,1885.)

1. INTEUFERING PATENTS-CASE IN EQUITY.
After a decisionby the commissionerof patentsin an interferenceproceed-

ing awardingletterspatent to an inventorwhose applicationwastiled subse-
quent to tlat of anotherapplicantwho hadobtaint'd letters patentcovering
the invention in controversy,priority of invention constitutesthe materialis-
suebetweenthe partieswhen thedefeIted party tiles his bill in equity to have
the patentof his adversarydeclaredvoid.

�~ SAME-LACHES.
In suchcase,the delayof complainantto file his bill for five years after the

adversedecisionby the commissionerof patentswill beconsideredby thecourt

1Reportedby Walter B. Hill, Esq., of the Maconbar.


