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am, therefore, clearly of the opinion that it is the duty of the "court,
justice, or judge to whom such application [for a writ of habeascorpus]
is made, to forthwith award writ of habeascorpus,unless it appears
from the petition itself that the party is not entitled thereto." Rev.
St. § 755. The performance of this duty the court is not at liberty,
on any pretext, to evade. That on the return of the writ it is the
duty of the court to inquire and determine whether the restraint is
lawf(11, independently of any previous decision of the question by the
collector Of his deputy, or by the surveyor, or by the inspector of cus-
toms stationed on board the vessel.
1£ the position taken in the intervention of the United States at-

torney be sound, an extraordinary circumstance must be noted. The
restriction act has now been in operation for nearly three years
and a half, and numerous cases on the return of the writs of habeas
corpus issued on the application of Chinese persons have been pre-
sented to Mr. Justice FIELD, to Judge SAWYER, circuit judge, and
the district judges of Washington Territory, Oregon, Nevada, and
California. Similar cases have also arisen in the federal courts in
Boston, New York, and Philadelphia, and on appeal have been de-
cided by the supreme court of the United States.

It has never been suggested by any judge or district attorney that
the refusal to allow a Chinese passenger to land was not a restraint
of his liberty, the lawfulness of which was to be inquired into by the
courts, nor has the 'still more extraordinary pretension until now been
set up that in such inquiry the court, whether the supreme court of
the United States, the circuit conrt, or the district court, was to be
controlled by the decision rendered by the collector of the port or his
deputy.
The demurrer to the intervention is sustained, and the district at-

torney is allowed to file an intervention contesting the merits of the
application.

SAWYER v. MASSEY and others.1

(Circuit Oourt,8. D. Georgia, W. D. September, 1885.)

1. INTEUFERING PATENTS-CASE IN EQUITY.
After a decision by the commissioner of patents in an interference proceed-

ing awarding letters patent to an inventor whose application was tiled subse-
quent to tlat of another applicant who had obtaint'd letters patent covering
the invention in controversy, priority of invention constitutes the material is-
sue between the parties when thedefe Ited party tiles his bill in equity to have
the patent of his adversary declared void.
SAME-LACHES.
In such case, the delay of complainant to file his bill for five years after the

adverse decision by the commissioner of patents will be considered by the court

1Reported by Walter B. Hill, Esq., of the Macon bar.



SAWYER V. MASSEY.

ashearinguponthe I:tood faith of the complainant'sproceeding,no explana-
tion of the delaybeingoffered.

3. I::lAME-DECREE FOR INJUNCTION.
Where the conduct of the complainanthas beenstubbornly litigious, the

conrt may not only declarehis patentvoid becauseof want of priority, but
mayenjoin him from threateningor bringing othersuitswhere suchlitiga-
tion will producedamageirreparableat law.

4. SAMI,;-SAWYER v. l\hLLEH, 12 FED. REP. 725,FOLLOWED.
Thedecisionof the circuit judgein thecaseof l:iawuer v. Miller, 12Fed. Rep.

725, approvedandfOllowed.

In Equity.
Pottle et Bayneand HulseyetBateman,for complainant.
Lanier et Anderson,Hardemanet Davis, and Hill et Harris, for de-

fendants.
SPEER,J. This is a bill filed by Sawyeragainstthe firm of Car-

hart& Curd,againstthe administratrixof the deceasedpartner,and
OrrenE. Massey,and agamstElizabethF. Massey,theexecutrixof
OrrenW. Massey,deceased.The allegationsare that complainantis
the inventorof anewandusefulimprovementin cotton-gins; that the
inventionwas patentedin 1873and1874; that the respondents,con-
federating together,are infringing upon his patents,and are largely
manufacturingand selling machinesembodyingsuchinfringements.
The invention claimedis the constructionof the swinging front cot-
ton-boardandribs to form a circularcotton-boxof the gin, suchbox
when closedto form a major part of a circle.

Therespondentsdenythat the complainantis the inventor of the
improvementdescribedin the bill, but claim that he purloined the
invention of Orren W. Massey,the husbandand intestateof the re-
spondentElizabethF. Massey. It appearsfrom the evidencethat
Orren W. Massey was a gin maker by trade. The complainant
worked for him a while in the shop,and then servedhim in the ca-
pacityof traveling salesman. It doesnot appearby any satisfactory
proof that complainantwasa practicalmachinist,or knew more
aboutgins thanhe was madeto understandby his short term of em-
ploymentwith OrrenW. Massey. The latter hadan inventivemind,
and,in the languageof oneof thewitnesses,was"alw!l.ys experiment-
ing." Sawyer'spatentwas obtainedin 1873,andit is clear enough
from theevidencethat Masseyhadconceivedthe ideaof the improve-
mentclaimed asearly as 11:'70, and that Sawyerhad beenapprised
of the invention; that Masseyhad put it into successfuloperation
in the sameyear; and that hehad beenin correspondenceandcom-
municationwith a solicitor of patentsin the effort to protect his in-
vention, but had beenimproperly advisedthat his designswere not
patentable. When Masseylearnedthat Sawyerhadobtaineda pat-
ent for his invention, he made hasteto protecthis design. It was,
on the casemade,formally adjudgedby the commissionerof patents
that Masseywas entitled to a patent,but the commissionerleft the
question of priority of invention to be determined. In the opinion
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of the court in view of the evidence,this is not even a debatable
question. The testimony of Sawyer himself is to the effect that a
curved rib, which forms a part of the essentialdesign,was stolen
from Masseyby Moore, the partnerof Sawyer. He admitsthat the
importanceof this rib waspointedout to him by JacksonHendricks,
a workman in Massey'semploy. Sawyerjustifies himself by saying
that he did not get the "rib" in questionin Massey'sshop. It is not
apparenthow this will help him. The patternwasMassey's,and it
doesnot matterhow Sawyerobtainedit; hecan takeno benefit from
it. It further appearsthat when Sawyermadehis original applica-
tion to the patent-officehe saidnothingaboutthecircular roll-box or
the major partof a circle. In thesefeaturesthereal meritof the in-
vention resided,andit is in an applicationfor a reissueof his letters
patentthat we find Sawyer'sclaim to them. In themeantime, how-
ever, Masseyhad made applicationfor his patent,andhadspecified
the circular rollábox,comprisingthe major part of a circle. Thetes-
timony of six witnesses,only one of whom had any interest in the
controversy,is to the effect that Masseywas the first inventor; and
in theopinionof thecourt thequestionof priority is the only material
consideration. Walker, Pat. 815, 817; Pentlarge v. Pentlarge, 19
Fed.Rep. 818.

The authoritiesof the patent-officehadadjudgedthe questionsin-
volvedin thiscontroversyin favor of Massey. For five yearsthecom-
plainanthad not attemptedto disturbthat finding. Then hefiled his
bill againstMiller andothers,which bill is identical in everyrespect
with that now before the court. In a maturelyconsideredopinion,
notable for its directnessand clearnessof statement,the Hon. DON

A. PARDEE, circuit judge, determinedthat the relief prayed must be
denied. Therecan be no doubt as to the proprietyof that decision,
or of the orderof the court dismissingthe bill. But theremust be
an end of litigation, and it is manifestfrom the ,pastconductof the
complainant,unlessother and more stringentordersaregranted,he
will again institute,againstpersonswho havepurchased,or who may
manufacture,the gin containingthe patentof OrrenW. Massey,pro-
ceedingswhich, thoughnecessarilyfutile, will be vexatiousand dam-
aging to the respondentsin their character,and this damagewill be
irreparableat law. It is, therefore,orderedanddecreedby thecourt
that the alleged patent of the complainant,so far as it affects his
claim to a circular roll.box, is void. It is further orderedand de-
creed that the complainantbe perpetnallyenjoined from bringing
suitsor threateningsuits againstrespondents,or eitherof them, or
againstpersonspurchasingor who have purchasedfrom them, and
againstall otherswho have boughtor usedor are using gins manu-
facturedin accordancewith the patentof saidOrrenW. Massey,now
the p:mperty of respondents. Ordered,further, that the complain-
ant pay the cost of this proceeding.
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STUTZ v. ARMSTRONG and another.

((}ircui! Court, W. D. Pennsylvania. September1, 1885.)
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1. PATENTS FOR
Where infringement of a patentedcoal-washingmaclline was deliberate

and without palliation or excuse,held, that the infringer was jUl'tly charge-
ablewith the full estalJlishedlicensefee for eachinfringing machine,although
his useof two of them had been but for threeyears,andof four of themfor
eighteenmonthsonly.

2. 8AME-MEASUHE OF DAMAGES-FUTURE USE OF INFRINGING MACHINE.
While thepatenteemay, if he choose,confinehimself to a recoveryfor past

infringement,and insist that thefurther useof the infringing machinebe ená
joined,yet, if heelectashis measureof damagesthefull licensefeeestablished
by himself, thepaymentthereofoperatesto vest in the defendanttheright to
usethe machineduring the life of the patent,or until that particularmachine .
is worn out.

In Equity. Sur exceptionsby defendantsto the master'sreport.
D. F. Patter80n,for exceptants.
GeorgeH. Chri8ty, contra.
ACHESON; J. The force of the admissioncontainedin the answer,

as to thenumberof coal-washingmachinesbuilt by thedefendants.is
not weakenedby the proofs,and the masterwasright in finding the
numberof infringing machinesto besix. Thefinding that theplain-
tiff's establishedlicensefee for each machine(exclusiveof compen.
sationfor superintendingits erection)is $350is, I think, fully war-
ranted by the evidence. An elementthereof is the written contract
of February15,1877,betweentheseparties,underwhich thedefend-
ants'first two machinesembodyingthe inventionwereerected,under
the supervisionof the plaintiff, for the sumof $SOO. In view of that
contract,in connectionwith the otherproofs,the defendantscannot
very well complainthat the licensefee, as reportedby the master,is
too high.

The questionmostdemandingdiscussionis raisedby the sixth ex-
ception, viz.: "The mastererred in assessingdamagesfor an in-
fringementlimited to eighteen/monthsasto four machines,and three
yearsas to two machines,at the rateper machineof a sumwhich he
found to be fixed royalty for the patent term." But the master
hereonly followed the rule, so ortenapprovedand actedupon, that
wherethepatenteemakeshis patentavailableexclusivelyby thesale
of licensesfor its useat a fixed sum, such licensefee furnishes the
just measureof his damagesin caseof the unlicenseduseof his in-
vention. Seymourv. McOormick,16 How. 489,490; Sickelsv. Bor-
den,3 Blatchf. 536; Emersonv. Simm,6 Fish. 281; Star Salt Ca8ter.
Co. v. Crossman,4 Ban.& A. 566. This rule commendsitself by its
simplicity andgeneralequity. In s\lch cases,ordinarily the unpaid
licensefee is what the patenteelosesby the unauthorizeduseof his
invention; and,asidefrom that standard,the.questionof damagesis
involvedin uncertainty,and is difficult of satisfactorysolution. 'frue,


