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and to additional inconveniences., No practical reasons are sug-
gested for the entering of decrees in both suits. Both sides, it is
understood, expect to take an appeal; the amount involved being con-
siderable, and the questions elose. The whole case on each side can
be perfectly presented upon appeal from a single decree in the suit
in rem; and on such an appeal, which might go to the supreme court,
both sides would stand upon equal terms. The whole case cannot be
80 presented upon appeal from a decree in the suit ir personam alone.
In the absence of any good reason, I think the burden of an additional
appeal should not be imposed upon the respondents in personam.
The libelants in the suit in rem lawfully represent the rights of the
insurers; and the latter, being represented by the same proctors, in
effect prosecute and control the suit in rem. The only reason for
entertaining the suit in personam, and for not dismissing it upon the
plea in bar, was that all the respondents had not made themselves
personally liable in the suit in rem by executing a bond for the re-
lease of the vessel. All the objects of the suit in personam for the
purpose of security will be attained by requiring, as a condition of a
stay of further proceedings, that the respondents shall all execute a
stipulation upon any appeal that may be taken from the decree in the
suit in rem. See The City of Paris, 1 Ben. 529; S. C. 14 Blatchf.
531, 536; The Commander in Chief, 1 Wall. 43, 52.

A decree may therefore be entered in the latter suit for the pay-
ment, to the use of the Atlantic Insurance Company, of the value of
the cargo and interest; and for the use of the seamen, one-half the
amount reporfed due for their effects, excluding any claim of the
master.

Tre Mary B. WerLniNgTON.

Tee Awxie J. ParDEE.
(Distriet Court, D. Massachusetts. January 29, 1885.)

Co1.L1510N—SCHOONERS— FAULT—CoNFLICTING EVIDENCE.

The collision in this case keld due to the negligence of the schooner Welling-
ton, and that the schooner Pardee was entitled to an interlocutory decree for
damages,

8. C. reversed on appeal, post, 155,

In Admiralty.

John Lathrop, for the Annie J. Pardee.

Frederic Dodge, for the Mary B. Wellington.

Newusox, J. These are cross-libels for a collision between two large
three-masted schooners, the Mary B. Wellington and the Annie J.
Pardee, on the evening of October 8, 1884. The place of the collis-
ion was off Peaked Hill bars on Cape Cod. The night was dark and
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clondy, the atmosphere clear, and the wind S. W. by 8., blowing a
fresh breeze. The Wellington, light bound from Boston to New York
for a cargo of salt, was sailing close-hauled on the wind on the star-
board tack, with her lower sails and mizzen-top sail set. Her rate
of speed was six knots. The Pardee was on a voyage from Baltimore
to Boston, coal laden; she was on the port tack, under all her sails,
with the wind abaft her beam. Her speed was eight knots. The
two vessels were sailing on nearly opposite courses, the Wellington’s
8. E. three-quarters S., and the Pardee’s N. W. by N. A fewmin-
utes before the collision, a steamer, bound out, passed the Wellington
on her starboard or windward side, and then kept off to leeward
across her bow, between her and the Pardee. The Alice Montgomery,
a three-masted schooner, was coming up about half a mile astern of
the Pardee, a little to the windward of her, and on very nearly the
same course. ' ’

The libel of the Wellington alleged that while proceeding on her
course the green light of a vessel, which proved to be the Pardee,
was seen about a point on the Wellington’s weather or starboard bow,
and not far from a half a mile distant; that had the Pardee kept on
as she was then heading, she would have passed clear of the Wel-
lington, to windward of her; that, havmg the wind free, she was bound
by law to avoid and keep clear of the Wellington, and easily might
have done so, but instead of so doing, and when 80 near as to make
it impossible for her to cross the Wellington’s bow, she suddenly al-
tered her course, showed both lights, and headed directly towards the
Wellington’s starboard side; that a collision then appearing to be
inevitable, the Wellington's helm was put hard up for the purpose
of avoiding the forece of the blow, but that the Pardee confinued to
run directly towards the Wellington, and almost immediately struck
her on the starboard side just forward of the mizzen rigging.

The libel of the Pardee alleged that the lookout on the Pardee re-
ported a red light on the port bow; that her master had previously
seen the light, and noticed that it bore a point and a half to two
points on the port bow, and appeared to be about two miles off; that,
on the light’s being reported by the lookout, the master ordered the
man at the wheel to keep the vessel off a little, and the wheel was
put to port, and the Pardee kept off about a point, thus giving the
other vessel plenty of room to pass red light to red light; that the
other vessel, instead of keeping her course as she was bound in law
to do, presently showed both lights, thus indicating to those on the
Pardee that the other vessel had starboarded her helm and had also
kept off, and immediately showed only her green light ; that the mas-
ter of the Pardee, seeing that a collision was then inevitable, and to
prevent being run down and sunk by the approaching vessel, which
proved to be the Wellington, ordered the helm of the Pardee put hard
down, and the vessels came together, the Pardee striking the Wel-
lington between the main and mizzen rigging.
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The case is not free from difficulty. The evidence is conflicting
and very evenly divided. It consists of the testimony of the men on
the two vessels, and of men on other vessels in the vicinity at the
time. These all appear to be intelligent and honest witnesses. It is
apparent from the relative situations of the two vessels and the sur-
rounding circumstances that the accident could not have happened
unless one of them at least was at fault. The lights of the steamer
and of the Alice Montgomery are confusing elements in the problem,
The libel of the Wellington omits to state the important fact, testified
to by her master, that when the Pardee’s light was first reported, and
before the collision had become imminent, the Wellington’s helm.
was put to starboard, and she fell off a point. I do not deem it neces-
sary to recapitulate the evidence. My conclusion, after careful con-
sideration, is that the preponderance of the evidence goes to prove
that the course of the Wellington was to the windward of the course of
the Pardee. That being established, the collision is undoubtedly to
be attributed to the Wellington’s having kept off in the first instance.
Had she kept her course, or luffed, as I think she might have done,
although close-hauled, she would have gone clear. It sufficiently
appears that she was not so near the wind as to prevent her luffing
without loging control of herself. In this view of the case, the Par-
dee seems to have acted properly in porting. The lookout of the
Wellington was not called. He disappeared from the vessel the next
day at Boston, and has not been since found. The whole case turns
upon whether the green or the red light of the Pardee was first seen
from the Wellington. He is the only person who can answer the
question with certainty. In a case so evenly balanced as this, the
absence of a living witness so important as this man is a misfortune
that I think should be borne by the party responsible for his conduet.

In the case of the Pardee against the Wellington an interlocutory
decree is ordered for the libelants. The Wellington’s libel against
the Pardee is dismissed. Neither party to recover costs. Ordered
accordingly.

Tre ANNIE J. PaRDER.
{Cireuit Court, D. Massachusetts. Septembgr 30, 1888.)

CorLLIstIoN—FAULT—CoNFLICTING EVIDENCE.
On examination of the facts agdisclosed by the evidence, fkeld, that the collis-
fon between the schooners Mary B. Wellington and Anunie J. Pardee, oft Cape
Cod on October 8, 1884, about 7 P, M., was due to the fault of the Pardee.

In Admiralty. :
John C. Dodge & Sons, for libelant and appellant.
Jokn Lathrop, for claimant.




