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Lrwrs, Adm'r, v. Crrrtiok and others.

(Circuit Court, W. D. Missouri, W, D. October Term, 1885.)

SUBROGATION — ADMINISTRATOR'S SALE — MORTGAGES — HoMESTEAD RigATs oF
WireE—NOTICE.

A. and wife borrowed 8300 of school money from the county of Livingston,
Missouri, and mortgaged their homestead as security. A, died being indebted
to the county for other borrowed money hesides the $300, and his wife, as ad-
ministratrix, under order of the probate court sold all his right, title, and
claim in the land to pay his debts in 1875, and B. becamne the purchaser and
sold the land to C.,subject to the county mortgage. C. afterwards substituted
his own ‘mortgage for the one of B. and had the original mortgage of A. re-
leased, and later resold the land to B., subject to the county mortgage C. had
given. B. then borrowed $400 of D., applying so much of it as was necessary
to pay the county debt in that way, and paying the balance to B., who gave a
mortgage on the land in controversy. Under the law of Missouri, the right to
the homestead of A. passed to the wife, but none of the parties knew this, and
they all dealt with the land as if the whole title had passed by the administra-
tor’s sale. The wife removed to Kansas, where she married E., and subse-
quently she and E. sold their interest in the land to F. by quitclaim deed. B.’s
interest had been sold under the mortgage given to secure D., but he was in
possession when E. and wife conveyed to F., and B. let I'. into possession, and
he joined such poss ssion to the title acquired by his guitclaim deed. D.
brought suil to cancel therelease of theoriginal mortgage from A. to the county
and subrogate himself to the county claim, having in fact paid the debt of the
county. Held, that D. was entitled to have the release canceled and to be sub-
rogated to the rights of the county, with authority to legally enforce his claim
against the land.

In Chancery.

Wm. A. Wood, for complainant,

L. H. Waters, for defendants.

Kreken, J. From the pleadings and evidence in this case it ap-
pears that in 1871 Burnsides and wife were living upon 60 acres of
land in Livingston county, Missouri. While so living they borrowed
$300 of school money of the esounty of Livingston, and secured it by
giving a mortgage upon their homestead. Burnsides, not long after
the giving the mortgage, died, and his wife administered on the es-
tate. Burnsides, being indebted aside for the school money borrowed
of the county, an order of the probate court was in due time made,
directing the administrator to sell the land to pay debts, which she
did, selling all the right, title, and claim of the deceased. At this
sale, in 1875, one Bell became the purchaser, and he on the same day
sold the land to one O’Dell, subject to the county mortgage. 0O’Dell
afterwards substituted his own mortgage for the one of Bell,;and had
the original mortgage of Burnsides released. After this O’Dell re-
sold the land to Bell, subject to the county mortgage O’Dell had given.
Bell, being again the owner of the land, applied for a loan to the
present plaintiff, and obtained it; so much of the loan as was nec-
essary to pay the Livingston ecounty debt being applied in that way,
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and the balance paid to Bell, who, to secure the loan, gave a mort-
gage upon the land in controversy. No notice was taken in all of
these transactions of Mrs. Burnsides’ rights, The title to the home-
stead of Burnsides, under the laws of Missouri, on his death passed to
Mrs. Burnsides; but all the parties to the transactions, being ignorant
of that fact, dealt with the land as though the whole title had passed
by the administrator’s sale. Mrs. Burnsides in time removed to the
state of Kansas, and there married one Cooper. After this the rights
of Mrs. Burnsides (now Cooper) became known, and she and husband
sold their interest fo the present defendant, and made him a quitelaim
deed. Bell’s interest in the land had been sold under the deed of
trust which he had given to secure the loan of the plaintiff, but he was
still in possession when Cooper and wife conveyed the land to defend-
ant. DBell let the defendant into the possession, and he joined that
possession to the title of Mrs. Burnsides growing out of her home-
stead.

The objeet of this suit, originally commenced in the state court and
removed here, is to cancel the release of the original mortgage from
Burnsides to Livingston county and subrogate the present plaintiff to
the Livingson county claim, having in fact paid the debt of the county.
It is claimed by the defendant that this ought not be done, because
of the release of the Burnsides mortgage, which occurred when O’Dell
substituted his own for it, and because of its payments being volun-
tarily made. When the present plaintiff bought the interest of Mrs.
Burnsides and took a quitclaim deed, he bought nothing except the
equities Mrs. Burnsides had in the land at the time of the death of
Burnsides, which was a homestead right, subject, however, to the
mortgage of Mr. Burnsides and herself.

It is not pretended tnat Mrs. Burnsides, Mr. Cooper, or Mr. Chit-
tick, the present defendant, has paid it. The testimony is that,
though Mr. O'Dell substituted his own mortgage for that of Burnsides,
the money was not paid to Livingston county until the present plain-
tiff paid it, when she took a deed of trust to secure her loan. Now,
for the defendant to say that this payment was voluntary, and it
being so, I will take advantage of it so as to get a title released from
the incumbrance which rested upon the homestead right of Mrs. Burn-
sides when he bought it, and thereby defraud plaintiff of the money
she paid, is evidently so unjust and inequitable that the law nor the
court will help him to commit such a wrong. Payments made in ig-
norance of the real state of facts, such as took place in this case, can-
not be said to be voluntary. The decree of the court will be that the
release of the mortgage given by Burnsides and wife to county of Liv-
ingston be canceled, and that the present plaintiff be subrogated to
the rights of Livingston county, with authority to enforce her claim
against the land according to law.
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Untoxn Trust Co. v. F1sHER and others.!
(Céreuit Court, D. Minnesota. October, 1885.)

1. FRAUDULEXT CONVEYANCE—PURCHASE BY WIFE WITE HARNINGS AGREED TO
BE Paip BY Husnaxp.

In 1871 and 1872, M. F. and her husband, . A. F., kept a lodging-house, the
wife attending to the duties of the house under agreement with the hushand
that he would pay her what it would cost to keep a servant. The wife had no
other opportunity of making money, and the $300 thus ¢arned was not paid to
her by the husband, but in 1881 he purchased a lot and had the title put in her
name, in part payment of the amount and the accrued interest. F. A. ¥, had
previously been adjudged a bankrupt, hut had not included the indebtedness
to his wife in the schedule of debts filed. Aeld, that the property in the name
of M. F. was subject to the payment of judgments against F. A, F.; following
Seitz v. Mitohell, 94 U. 8. 584,

2. BAME—EVIDENCE—FRAUD PROVEN,

On examination of the circumstances surrounding the transfer and purchase
of property claimed to be in fra:.d of creditors, Aeld, that such property, with
the exception of a certain leasehold estate, should be subjected to the payment
of the judgments obtained against defendant,

In Equity.

H. C. Whitney and Wilson & Lawrence, for complainant.

Boardman & Ferguson, for defendants.

Newson, J. A judgment was entered against the defendant F. A.
Fisher on April 23, 1883, for $12,161.24, in the district court of
Hennepin county, in the state of Minnesota, and execution issued,
which was duly returned unsatisfied on June 8th following. A bill
is filed by the judgment creditor to reach and subject to the lien of
the judgment certain real property standing upon the records of the
county of Hennepin in the name of the defendants, Marion Fisher,
his wife, Thomas J. Fisher, his brother, and Andrew J. Boardman,
charging that this property was placed in the name of these parties
for the purpose and with the intent to hinder, delay, and defraud the
creditors of Freeman A. Fisher, and to conceal the same, and pre-
vent its application to and for the payment of his debts. The real
estate in the name of his wife 1s described as lots 16 and 17, in block
5, in South Minneapolis addition to Minneapolis, in the state of Min-
nesota, and was conveyed to her for the consideration of $700 by R.
W. Jordan and wife, June 18, 1881, and duly recorded; also lot 5,
in block 84, in Wilson, Bell & Wagner’s addition to Minneapolis,
conveyed by Nellie B. Shattuck about April 12, 1882, for the sum of
$2,000. And the bill charges that Freeman J. Fisher paid the con-
sideration for all this property, and his wife paid no part of it, and
that the conveyances were made to her to defraud creditors, and upon
a secret trust for him.

1Reported by Robertson Howard, Esq., of the St. Paul bar,



