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glish common law, and from the former doctrine in this country; see Buckley v. Gould
& O. Min. 00., 14 Fed. Hep.833, and note, 840, but the tide seems to be now fully set
in the direction of justice and humanity, and the poor laborer, who, under the old
rule, was left to be driven about by the winds of chance, stranded upon the shJals of
misfortune, or wrecked upon the rocks of adversity, will be better protected m his
person and his rights in the future. Packet Co. v. McOue, 17 Wall. 513; Railroad Co.
v. Fort, Id. 557; Berea Stone Co. v. Kraft, 31 Ohio St. 289; Chicago & N. W. R. Co. v.
Moranda, 93 Ill. 302; Devany v. Vulcan Iron Works, 4 Mo. App. 236; Gormly v. Vul-
can Iroll Works, 61 Mo. 492; The Chandos, 6 Sawy. 648.
St. Paul, Minn. JAB. M. KERB.

PHILBRICK v. CITY OF NILES.

'Oircuit Oourt, W. D. Michigan, 8. D. September 10,1885.)

1. NEGLIGENCE-DEFECTIVE SIDEWALK-QUES'l'ION FOR JURY.
When, in an action to recover damages for a personal injury by a de-"

fecti ve sidewalk, the evidence upon the issue of negligence or contributory.
)legligence presents a question of fact to be considered and determined by
weighing evidence, it is the province of the jury, and not of the court, to deter- .
mine it.

2. SAME-NEW TRIAL-ExeESSIVE DAMAGES. . • .
A verdict of $3,000 for personal injury, caused by falling through an open-

ing in a sidewalk, held not so excessive as to warrant a new trial. .

Assumpsit. Motion for a new trial.
Georg" S. Clapp and James A. Kellogg,for plaintiff.
Theodm'e G. Beaver and Edward Bacon, for defendant.
WITHEY, J. The grounds of the defendant's motion for a new trial

are that the verdict is against the weight of evidence, contrary to the
law and the charge of the court; that the court refused to grant some
of the defendant's requests, and that the damages are excessive. The
jury gave the plaintiff a verdict for $3,000 damages as compensation
for personal injuries sustained by falling through an opening in a
sidewalk into the area under the walk in the defendant city. The
plaintiff was going south on the sidewalk in question, carrying an open
umbrella somewhat in front of her, to ward off the wind and snow
which were coming from the south-west, and, not seeing the hole in
the walk, which was then uncovered, fell through it into the area.
The street was a public one, and the plaintiff had previously passed
over the same walk, and never observed any sign 9r evidence of danger
to persons passing over it; nor was there, in fact, any danger when
the trap-door was in its place which usually covered the opening.
Years prior to the event in question the owners of the property front.
ing on the sidewalk built the walk, leaving the opening in question,
about three feet wide by five feet long, to which a trap-door was
fitted. They and their tenants were accustomed, from the time the
walk was built, to remove the cover whenever they had occasion either'
to lower merchandise or other articles into the area, or to remove there-
from any articles. The area was connected with the basement of the
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building. On such occasionsthe trap.doorwas leanedagainst the
front of the building, the openingreachingcloseto the wall and ex-
tending five feet towards the outeredgeor endof the walk. From
the sidewalkto the bottom of the areawas four or five feet. When-
ever the cover WltS removedfor the purposestated,the openingwas
usually exposedfor 15 minutes, more or less,accordingto conven-
ienceand circumstances,and at such times, and on the presentoc-
casion,lefL wholly unguarded,and without a signal to warn of thE
dangerother than the openingitself.

The laws of the state grant to the city the careof its streetsand
sidewalks,and the usualpowers,suchas imposethe duty of keeping
or causingthemto be kept in a reasonablysafecondition for the pub-
lic use. The principalquestionsin the caseare whetherthe injuries
to the plaintiff resultedfrom want of properand reasonablecareon
the part of the municipal authorities,amountingto negligence,and
whetherthe plaintiff wasguilty of contributorynegligence. The jury
wereinstructed,in substance,that therecould be no objectionto the
existenceof the openingin the walk, closed by a trap-door,and the
fact that the occupantsof the buildingwereaccustomedand suffered
to remove the cover in order to receive into or deliver merchandise
or otherarticlesfrom the basementof the building through the area
was not of itself evidenceof negligence;that openingsin sidewalks
were allowableand usual,and to which therewas no valid objection
when kept securelycovered,or, when uncovered,if proper precau-
tions are taken to guardpersonsagainstaccidentand injury; and
thatin orderto establishnegligenceit must appearfrom theevidence
that the city authoritiesnot only knew of the existenceof the open-
ing, andof suchoccasionaluseof it, but also knewthat theoccupants
of the building were accustomedto leavethe openinguncovered,with
no protectionaboutit, ana no signal of danger,and sufferedsuch a
stateof things to continue.

Whetherthe city authoritieshad beenguilty of negligenceby failá
ing to exercisereasonablecareand diligence dependedupon consid-
erationswhich were fully stated,andin referenceto which consider-
able eviaencewasintroducedon both sides. It cannotjustly becon-
tendedthat the evidenceon the part of the plaintiff did not tend to
show that therewas negligence,nor can it becontended,on theother
hand,that the evidencedid not tend to show contributorynegligence
on the part of the praintiff. The defendant'scounselcontendthat
the preponderanceof evidencewasclearlywith the defendanton both
questions;but I am unable to say that the conclusionsreachedby
the jury were clearly or manifestlywrong, eventhough I shouldnot
entirelyagreewith them. Therule is thatwhenevertheevidenceupon
any issuein a causepresentsa questionof fact to be consi"leredand
determinedby weighing evidence,it is the provinceof the jury, and
not of the court, to considerand determineit. Peoplein the city of
Niles who passedover the sidewalk knew therewas an openingin
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it. That at times it was left uncovered and unguarded, as it was at
the time of the plaintiff's injury. 'fhe jury were therefore in
finding that the city authorities, by the exercise of reasonable care
and diligence, should have known of the same facts, and of the recur-
ring danger. If they should have known those things, they are con-
clusively presumed to have known them. They never took steps to
remove, diminish, or prevent the danger. They never required the
size of the opening to be reduced, which would have diminished the
danger, nor a guard or signal of danger to be exhibited, but suffered
without any action a careless and negligent use of it to be continued
year after year, and up to the tittle of the accident. All these con-
siderations, past and present, the jury were told to consider.
I might conclude that the plaintiff was guilty of contributory neg-

ligence, but the jury have saio. she was not negligent, and I cannot
say they are clearly in error. Certainly Rhe was not called upon to
exercise extraordinary vigilance in going over a walk not generally
dangerous and not known by her ever to have been dangerous. !The
care required was much less than in a person going over a railroad
crossing, a place of constant and well.known danger, demanding the
greatest vigilance on the part of persons and approaching trains. The
only care required of the plaintiff was ordinary care, such as a pru-
dent person is expected to use under like circumstances. The ver-
dict was not contrary to the charge of the court, and all instructions
were given that were material or necessary. The damages are larger
than I think the plaintiff ought to recover, but there is no rule by
which tn compute definitely the damages in such a case. They are,
in a large degree, a matter of judgment, and 12 good men have fixed
them at $3,000. Another trial might result in less or greater dam-
ages being awarded, and inasmuch as I can reduce them only byex-
ercising my individual judgment against the judgment of 12 men,
with no certain standard for fixing a different sum, I have concluded
to overrule the motion for a new trial upon this as I have upon the
other grounds. And it is so ordered, with costs of the motion in favor
of the plaintiff.

Negligence, when question for jury, see Bunt v. Sierra Buttes Gold Co., 24 Fed.
Rep. 847. '
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In re Application of KELLEY for Writ of Habeas Oorpus.1

(District Court, n. Minnesota. November7, 1885.)

1. EXTRADITION-BRITISH TREATY OF 1842-MINNESOTASTATUTE-EXAMINATION
BEFOREUNITED STATES COMMISSIONER-RIGHTOF ACCUSED TO OFFER TES-
TIMONY.

On theexaminationof a party beforea United Statescommissionerin the
stateof Minnesota,in extradition proceedingsunderthe treatyof 184.2with
GreatBritain, he hasthe right to examinewitnessesin his own behalf.

2. SAME-ACT OF CONGRESSOF 1848-WARRANT-AUTHORITYOF UNITED STATES
COMMISSIONER.

The authorityof the commissionerto issuethe warrantunder thetre"ty of
1842,andthe act of congressof 1848,mustappearupon the face of the writ.

On HabeasOorpus.
H. SteenersonandJ. W. Oathcart, for petitioner.
A. G. M. Spraggeand O. A. Oongdon,for the British Government.
NELSON, J. The prisoner,Edward Kelley, was arrestedunder a

warrantissuedby FrankI ves,commissionerof thecircuit court of the
United Statesfor the district of Minnesota,on complaint of a con-
stableof the dominionof Canadafor his extraditionunderthe treaty
of 1842 betweenthe United Statesand GreatBritain on the charge
of murder; andafter examinationhe was committed to the custody
of the marshalof the United Statesfor this district, to await the ex-
ecutiveorder for his surrender. He is now brought beforeme on a
writ of habeascorpus,andtheproceedingsbeforethecommissionerare
sent up on a writ of certiorari. The complaint is in the following
words:

"COlltIPLAINT.

"United StatesofAmerica,District of Beforeme,Frank
rves,a commissionerof the circuit court of theUnited Statesin andfor said
district, personallycomesJohnLee Johnston,a constableof thedominionof
Canadapolice, who, beingsworn,on hisoathsays,on informationandbelief,
that on or aboutthe twenty-seventhday of November,1884,at theneighbor-
hoodof .Tohnston'sranch,on the Columbiariver, in theKootaneydistrict of
British Columbia,in the dominion of Canada,one Edward Kelley did felo-
niously,andwith maliceaforethought,kill andmurderoneRobertMcGregor
Baird, whoseresidencewas in Missoula, in the territory of Montana,in the
United Statesof America. 'rhe saidoffenseis contraryto the statutesof the
dominion of Canada,and the complainantpraysthat thesaid EdwardKelley
may be arrestedandheld for extradition,and be furtherdealtwith according
to law. JOHN L. JOHNSTON.

"Subscribedand sworn to beforeme this twenty-sixthday of September,
A. D.1885.

"FRANK IVES,
"CommissionerU. S. Circuit Court for theDistrict of Minnesota."

1Reportedby RobertsonHoward, Esq.,of theSt. Paulbar.


