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Arrex . Harripay and others.?
(Oircuit Court, E. D. Louisiana. November, 1883.)

1. Equrry JuriepicTioN—CLoup UpOoN TITLE.
A suitor has no remedy at law to remove a cloud upon title to real estate of
which he has the possession and is not disturbed therein.

2. BAME,

To maintain a suit to remove a cloud upon the title of real estate, it is gen-
erally necessary that the plaintiff’s title should have been established at law,
but 1t suffices that it be founded on undxsputed evidence or long- continued

oss%ssmn Holland v. Qhallen, 110 U. 8. 20, 8. C. 8 Sup. Ct. Rep. 495, fol-

owe

In Equity. On demurrer.

‘B. R. Forman, for complainant. -

R. H. Marr, for defendants.

Parpeg, J. This case has been heard on demurrer to the bill. The
bill is one in which the complainant, alleging himself to be the owner
and in possession of certain realty, complains of the defendants as
pretending that a certain sheriff’s deed outstanding is & prior and
better title than complainant’s, and that such pretensions, with a
récord of said sheriff’s deed, will throw a eloud on complainant’s title ;
and suitable relief is asked.

"The first ground of demurrer urged is that the complalnant has a
complete and adequate remedy at law. Under the allegations of the
bill 1t is difficult to point out what this remedy at law may be. Com-
plainant is in possession, and his possession is not disturbed,—only
threatened, and that by pretensions of title. Neither ejectment nor
trespass will lie. The petitory action, under the Code of Liouisiana,
must be brought against one in possession, and is therefore not avail-
able to the complainant. The possessory action may be brought by
one in possession; but in such action no question of title can be ad-
judicated. It seems to me that if complainant has any remedy, it is
the one he has sought in this bill, to-wit, to remove cloud from tltle
and an injunction.

The other ground of demurrer is that equity will not interfere to
remove a cloud upon the title to real estate until the complainant’s
title has been established at law. The general rule given by the su-
preme court is that the plaintiff should be in possession of the prop-
erty; and, except where the defendants were numerous, that his title
should have been established at law, or be founded on undisputed
evidence or long-continued possession. See Holland v. Challen, 110
U. 8. 20; 8. C. 3 Sup. Ct. Rep. 495. And in that case this general
rule was held to be further modified by the legislation and jurispru-
dence of the state in which the action is brought, going so far in the
distriet of Nebraska as to maintain a bill to quiet title by one not in

1 Reported by Joseph P. Hornor, Esq., of the New Orleans bar.
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possession, because the Nebraska law allowad such suit to be brought
in the state court. In the state courts of Louisiana such a suit as the
present could be maintained without reference to a previous estab-
lishment of complainant’s title in a petitory action. If this be so,
and I think there can be no doubt of it, then under anthority of Hol-
land v. Challen, supra, such suit can be maintained in this court.

The demurrer will be overruled, and the defendants be required to
answer by the rule-day.

Woopwarp and others ». Jewern and others.?
(Cireuit Court, 8. D, Georgia, W. D. October, 1885.)

1. Usury—AcTIiON BY COMMISSION MERCHANT. .

Where mutual dealings were had'between a mill-owner and his commission
merchants, whereby the latter have made advances and served the former as
his agents for a period of 12 years, rendering stated accounts monthly, which
were admitted to be correct, it is too late to plead usury in defense of a bill
filed by the commission merchants to enforce the payment of a balance ascer-
tained to be due them.

2. BAME—CHARGING INTEREST ON MONTHLY BALANCES.

It is not usurious to charge interest on balances agreed to be due at the
montélly settlements, when the parties conducted their business in the manner
stated.

8. ConTRACT—TWO INSTRUMENTS EXECUTED AT SAME TIME.

‘Where two instruments are executed at the same time, between the same
parties, relative to the same subject-matter, they are to be taken in.connection
as forming together the several parts of one agreement.

4. YENDOR AND VENDEE—LAND SUBJECT T0 INCUMBRANCE.

‘Where a creditor takes from a debtor deeds to lands to secure his debt, and
at the same time executes an instrument giving to the debtor the “full right”
to sell the lands and make titles, stipulating, however, that the proceeds of
such sales shall “go to the credit” of the debtor, a purchaser from the debtor
under such power to sell takes a good title, nor, in the absence of allegations
and proof of collusion and fraud between the debtor and the purchaser, is
the latter to be held responsible for the misapplication of the purchase money.

In Equity.
Hill & Harris and W. E. Jackson, for complainants.
"Lanier & Anderson, for defendants.

Seeeg, J. Jewell was a cotton-mill owner and planter, residing in
this district; Woodward, Baldwin & Co. are commission merchants
residing in the state of New York. Jewell would ship the products of
his mill to Woodward, Baldwin & Co., they would sell the same on
commission, rendering to him monthly an account of the proceeds.
They would make advances to him to enable him to carry on his busi-
ness, and these mutual dealings had continued from about the year
1870 to April, 1884. On the seventeenth of January, 1878, by instru-
ments in writing then executed Jewell admitted an indebtedness to

1Reported by Walter B. Hill, Esq., of the Macon bar.
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