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KaurpMaN . KENNEDY,

(Circudt Court, D. Nebraska. November Term, 1885.)

1. REMOVAL OF CAUSE—MOTION TO QUASH NOT WAIVED BY.
By making an application to remove the cause to the circuit court of the
United States a motion to quash the service made previously in the state court
is not thereby waived, .
2. AcTION—PROCESS—SERVICE ON NON-RESIDENT WITNESS INVALID.
A non-resident party, a witness temporarily in another state, in attendance
on court, is exempt from service of civil process.

Motion to Quash Service of Summons. The opinion states the
facts. - :
Sawyer & Snell, for plaintiff.

G. M. Lambertson, for defendant.

Duxpy J. This cause was commenced in the state court. Before
its removal to this court counsel for defendant made a special ap-
pearance and moved to quash the service of summons, because pro-
cess was obtained on the defendant, a resident of the state of Michi-
gan, while he was attending as a witness in this state in a criminal
prosecution against the plaintiff. Since the removal of the cause
to this court the motion is insisted upon; and in my opinion the
defendant, by making an application to remove the cause to the cir-
cuit court of the United States, did not waive his right to insist on
this motion after the cause was removed here. The facts as shown
by the affidavits and pleadings are as follows: About the sixth day
of August A. D. 1885 one Thomas E. Barkworth, by the advice of the
state district attorney, made complaint before a justice of the peace
charging the plaintiff with selling mortgaged property without the
consent of the defendant. The hearing of the case was postponed
10 days, and the district attorney requested that the defendant, Wal-
lace E. Kennedy, come to Nebraska to give testimony against the
plaintiff, his testimony being absolutely necessary to sustain the
prosecution. Under the advice of counsel, and at the solicitation of
the district attorney, the defendant came from the state of Michigan
to Nebraska solely for the purpose of giving his testimony on be-
half of the state against the said Kauffman. His attendance was
voluntary, as no supbena could be served upon him outside of the
state. While he was in attendance as a witness, and before he had
given his testimony, the plaintiff, Kauffman, brought suit against
Kennedy on a breach of warranty in the sale of sheep, claiming dam-
ages in the sum of $8,000, and summons was immediately served.

It is well settled that a non-resident party, a witness temporarily
in another state in attendance on court, is exempt from service of
civil process. And where, as in this case, a witness comes into this
state on the advice and invitation of the district attorney, solely for
the purpose of giving testimony as a witness, and remaining onlv
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the reasonable and necessary time required to give his testimony,
he should be exempt from service of summons in a civil suit. If
the rule were otherwise it would often work a miscarriage of justice,
especially in a criminal case where the witness must meet the ac-
.cused face to face, for no one would voluntarily go into a foreign
state to give testimony in a suit, if he were liable to be put to the
expense of a lawsuit in a strange forum. The motion is accordingly
sustained, and the service of the summons is quashed.

Davis v. St. Louis & 8. F. Rv. Co. (Two Cases.)

(OCtreuit Court, D, Kansas. December 16, 1885.)

1. CONSOLIDATION OF CASES—FEDERAL PRACTICE.

It is the practice in the federal courts to consolidate cases between the same
parties, or between the same interests, where time, labor, and expense can be
saved; but not otherwise.

2. REFERENCE—WHEN MADE.

Where it is apparent that the examination of a long account is involved,
and that much time will be consumed, a referee will be appointed to find
and report the facts. ]

8. REMovAL OF CAUSE—DECISION ON DEMURRER IN LOWER COURT FINAL.

A removal of a cause from a state court to a federal court is a change of
venue and not an appeal; and any ruling on a demurrer in the state court is
the same as though made in the federal court.

4. TorT T0 REAL ESTATE—ACTION FOR—ASSIGNMENT OF.

Under the Kansas statute, a cause of action arising from torts to the estate

is assignable

At Law.

Blair & Perry and Eugene Ware, for plaintiff,

John O’ Day, for defendant.

Brewsg, J., (orally.) There are two applications in these cases.
One is for an order of consolidation,

It is the common practice in the federal courts to consolidate cases
between the same parties, or between the same interests, wherever
time, labor, and expense can be saved. Forinstance, if a party sues
in different actions on half a dozen different notes against the same
defendant, while they are separate causes of action, yet the courts
are wont to consolidate them if it appears that the sume questions
are in issue, and that time, labor, and expense will be saved by con.
solidation. = But they do not consolidate simply because the cases are
between the same parties or upon kindred causes of action. If it is
apparent from the pleadings, or otherwise, that*no economy of time
and labor would result from a consolidation, the courts are very apt
to let the cases stand as the parties have brought them.

Now, while the defenses in these two cases are probably alike, yet
the facts requiring time and labor in respect to the evidence are sep-



