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their own fault in not sendingfor the goodsas agreed. After the
lapseof a reasonabletime for removal,herliability as insurerwould
end. When that liability ended,she remainedliable, asbailee; for
reasonablecareonly, until the cargowas accepted;and this reason-
able carewould extendback to and include the original selectionof
the wharf, preciselyas it would embraceany otherpossiblecauseof
lossor injury.

Reasonablecare asrespectsthe selectionof a pier, doubtlessre-
quiresthat no known risks should be unnecessarilyinourred. The
samecare is requiredthat a prUdentman would exerciseas respects
t.he safetyof his own property. But this does not require the ship
to take upon herself thedutiesof a wharfinger,or to makean inspec-
tion and surveyof the internal constructionand condition �o�f�.�e�~�e�r�y
pier to which sheresorts. In determiningwhetherdue cal'e anddili-
genceareexercisedin the selectionof a particularwharf,ámanyeir-
cumstaIices,doubtless,are to be taken into account. Chief among
theseare the customsand usagesof the tradeand of the port., with
respectto the particular cargo; the characterand amount of cargo
to be deposited,and the length of time it is likely to remain; the
known reputationof the pier, its obvious condition, and any notice
requiringcautionbroughthometo the vessel; the availability of other
piers; andin casesof mixed cargo,reasonableregardto theconveni-
enceof all the different consignees.

Some circumstancesin the presentcasewould go to justify the
vessel. This pier had beenaccustomedto be used,to someextent,
for the dischargeof cargoesof iron. It was designatedby the har-
h(Jr master; and when the agentsof the vesselsuggestedthe pier
above,he told them that this wharf was just as good. The direc-
tions, as regardsthe use of the pier, were not to any considerable
extent departedfrom, except possibly as to the distribution of the
blooms,about which thereis doubt. There was other cargoon ac-
countof which it wasdesirableto go to a pier in New York, and there
seemto havebeenbut few piers in New York at that time available.
On the other hand, many of the piers in the East river were well
known to be in poor repair, and neither adaptednor fit to receive
heavycargo. Thereis evidencethat the ship'sagentswere notified
by a competitorthat pier 45 had oncebrokendown and wasunsafe.
The ship's witnessessay that the pier showed "unevenness"and
"hollowness,"which were signsof decayand weakness;and before
the discharge was commenced,the ship was enjoined to pile the
blooms but two high. Several of the wharfingers' witnessesalso
testify that they were notified to "scatter them well on the pier,"
though this is denied by the stevedore'smen. Upon the North
river piers, blooms are usually piled four high; upon the Brooklyn
piers,six high. The stevedorein this caseexpressedsurpriseat the
injunction to pile only two high, as he had never beforebeen thus
:restricted. Thesewere noticesof an emphaticcharacterof the com-



842 FEDERAL REPORTER.

parative weaknessof this pier. If they were not such as should
have deterredthe ship, in ordinary prudence,from making use of
this dock at all, they were at leastsufficient to requiregreat caution
in the use of it. The evidenceleavesit in doubt whether the in-
junction to scatter the blooms well was given before the blooms
were actually discharged. Thefact that no objectionwasapparently
madeto the placing of the blooms as they were placed,thoughthe
dischargewas under the eye of the wharfingers' agents,is in the
ship'sfavor. But the ship'sduty to the cargois not to bemeasured
simply by theinstructionsof the wharfinger,aftersuchclearevidence
of the comparativeweaknessof the wharf. 'l'he blooms weFe not
scattered,nor well distributedoverthewharf. Insteadof beingplaced
to any considerableextent upon the two endsof the wharf, which
were of crib-work and the most solid, the bloomswerechiefly placed
closetogetherin the centerof the pier, whereit wasobviouslyweakest,
and where it snappedshort off beneaththeir weight. 'rhe wharf
was in fact wholly unfit to receivesuch a cargo. Repeatednotices,
and the evidentsolicitudeof the wharfingers,that the bloomsshould
be piled but two high, i. e., one-halfor one-third only of the weight
usually put upon soundwharves,werea practicalwarning,as I have
said,of the mostemphaticcharacterof the comparativeweaknessof
this pier. Ordinaryprudence,as it seemsto me, would eschewthe
useof suchpiersaltogether,exceptundersomecontrolling necessity,
suchasdoesnot appearin this case;or, if theywereresortedto atall,
would require them to be used chiefly at their strongest,and not at
their weakest,parts. The useof piers known to be weak, for heavy
cargoes,like iron rails or r;teel blooms,is in every casehardly better
than an experiment;and such experimentsdo not seemto me con-
sistent with the obligations of ordinary prudenceand diligence, in
the absenceof any controlling necessity. As respectsthe rights of
a cargo-ownerto reasonablecare for the safetyof the cargoin the
selectionof a pier, and in the use madeof it, I shouldnot feel satis-
fied, therefore,to acquit the ship in this case,evenif thesameques-
tion hadnot been previouslyadjudicatedupon evidenceaJmostthe
same.

The questionof liability as betweenthese defendantshas, how-
ever, already been once determinedin an action betweenthem at
common law. That action was brought in the circuit court by the
wharfingersagainstthe owners of this vesselto recover their dam-
ages; and the Ownersof the vessel in their answercounter-claimed
againstthe wharfingerstheir own damagesin the detentionof the
vessel,as well as for the lossof thesesameblooms. Upon the trial
beforethe courtand jury, the court chargedthat if both partieswere
guilty of negligen(}e contributing to the accident,neither could re-
coverof the other; that if the wharf broke down, not by the negli-
genceof either, but by some unknowncause,neithercould recover;
and, finally, that either, not being negligent, might recover of the'
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other, if the latter was found negligent; and that the ownerof the
vesselin that casemight recoverfor demurrage,andalso for the 10s8
andinjury of the blooms,in all $3,290. The jury found thatneither
shouldrecoverof the other, and judgmentwasenteredaccordingly.
The causeof the wharf's falling was not inscrutable; there was no
evidencereasonablyto justify such a finding. The verdict must
thereforebe interpretedasa finding that bothwerenegligentin caus-
ing the fall of the wharf.

It thus appearsthat both the parties,who are the respondentsin
the presentcase,voluntarily submittedtheir claims to a courtof com-
mon law, eachclaiming their entire damagesagainsttheother. The
wharfingers,by their complaint,and the ownersof the steamer,by
the counter-claimsin their answer,havingthusvoluntarily appealed
to a common-lawforum, and had their day in court upon this ques-
tion, I think that the determinationthen made,that there wasmut-
ual fault, should be held binding upon them, in any other action
where the same questionarisesas betweenthemselves. In cases
turning upon questionsof navigation,indeed,the verdict in a como,
mon-law court has beenheld not to be binding in a court of admi-
ralty, on accountof the superiormeansof determiningsuch ques-
tions supposedto belongto admiralty tribunals. The Ann tt Mary,
2 Wm. Rob. 189. But in otherclassesof cases,I apprehenda prior
determinationand judgment in a court of commonlaw arebinding
as betweenthe samepartiesin admiralty, whetherpleadedor given
in evidenceas respectsthe samematerial facts againin litigation.
Goodrich v. The City, 5 Wall. 566; Taylor v. The Royal Saxon,1
Wall. Jr. 333; The TubalCain, 9 Fed.Rep.834, 838,andnote. Un-
doubtedlythe verdict and judgmentin the former action betweenthe
presentrespondentsis no adjudicationor bar, as respectsthe libel-
ants in this case,who were not partiesto that suit. The presentac-
tion, however,concernsthe samesubject-matter,andthe very ques-
tion once determinedas between these co.defendantsnow arises
again as betweenthemselves. The analogy of the rule in equity
would seemto be applicable,which makesa former decreedeterminá
ing the rights of co-defendantsbinding in a subsequentaction beá
tween them on the samesubject-matter. It is immaterial, it is
said, how the partiesare arranged,,whetherupon the sameside, or
on opposite sidesin the cause,so long as their rights are directly in
litigation, and each has the opportunity of assertinghis claim and
):lis defense,and to crossáexamine the witnesses. Farquharson v.
Seton,5 Russ.45, 62; Daniell,Oh. Pro *1010,*1013; Nevil V. John-
Bon, 2 Vern. 447.

There is no questionin my mind that the breakingdown of the
wharf was by the fault of one or both of the defendants;and that
beingestablished,it would seemto follow that eitherof the defend.
ants might offer the verdict and judgment in the former action be.
tween themselvesas evidencethat the injury to the blooms arose
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from the mutual fault of both, andasa basisof their equalliability,
as betweenthemselves,in a courtof admiralty,where,in sucha case,
the damagesmay be divided. But whether the former verdict be
strictly conclusiveor not, in a caseof doubt upon such a question,I
should hesitateto differ from the finding of the jury, where thereis
so much evidenceto show faults on both sides. It follows that the
libelants should have judgmentagainstboth defendants,with costs,
with a decreein theform directedin The AlabamaandTheGamecock,
�9�~ U. S. 695; The Civilta and The Restless,108 U. S. 699.

THE COLtJMBIA.1

(Oireuit Oourt, E. lJ. New York. July 8, 1885.)

COLLISION-TuG AN)) FERRy-BOAT CROSSING-RIGHTOF WAy-DuTY TO STOP
4ND BA,.CK-RULE �2�1�-�A�p�P�O�R�T�I�O�N�M�E�N�~�C�O�S�1�'�S OF ApPEAL.

A collision occurredat the South Ferry slip, New York city, )Jetweenthe
ferry-boatC., on opeof her �r�e�~�u�l�a�r trips from Brooklyn to New York. and
the tug B., which wascomingmto the Eastriver from the North river, hav-
ing a bark in tow on a hawser. Thecollision occurredin the day-time,the
weather�w�~�s clear, and the vesselswere on crossingcourses,the B. having
the C. on herstarboardhand. In the district court the tug washeld entirely
in fault iIj. attemptingto crossthe ferry-boat'sbowswhenthe latterhadthe
right of way. Held, on appealto this court, that the ferry-boatwas also in
fault in not stoppingand backingwhenshe saw that the tug was persisting
in �g�o�i�n�~ on, and did not respondaffirmatively to' the ferry-boat'ssignal of
onewhIstle, andthat theremustbe a decreeapportioningthe damagesand
the costsof thedistrict court,andgiving the tug thecostsof thecircuit court.

Seethe opinion of the district court. The Oolumbia,8 FED. REp. 716.

Admiralty Appeal.
Owen ci: Gray and F. D. Sturge8,for the tug.
B. D. Silliman and N. P. Schenck,for the ferry.boat.
BLATCHFORD, Justice. It is contendedfor the Baxter that the evi.

denceshowsthat the Baxtergavea signal of two whistles; that the
Columbia answeredby a signal of threewhistles; that the Baxter
thengavea signalof five or six sharpblasts,followed by a signal of
two whistles; that the Columbia answeredwith a signal of three
whistles; that the Baxter thengave a signal of two whistles; and
that the Columbia answeredby a signal of three whistles. This
concurssubstantiallywith the statementof the libel, that the Baxter
gavea signalof two whistles; that the Columbiaansweredby a sigá'
nal of three; that theBaxterthengavea signalof severalsharpahd
distinct blasts,and thena signalof two whistles; and that the Co-
lumbia paidno attentionto suohsignal,and,althoughit wasrepeat-
edly given, disregardedit and kept on. As the vesselsapproached
each other, the Bax.terhad the Columbia on her starboardside,and

,1Beportedby R.D.&.Wyllys Benedict,Esqs.,of the New York bar.


