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the amount of the debts, the arrangement referred to may be exe-
cuted under the direction of the special master appointed to conduot
the sale.
A decree may be prepared accordingly.

REED v. CHICAGO, M. & ST. P. RY."Co.

(Oin'cuit OQwt,N. D. I()UJa, E. D. November Term, 1885.)

1. RAILROAD COMPANIES-CONDEMNATION PROCEEDINGS-ALLOWANCE BY COURT
Oll' INTEREST ON DAMAGES-IOWA STATUTE.
On an appeal from the award of a sheriff's jury in proceedings to condemn

land for rlght of way, the court should, in the order made for the recording
of the verdict rendered, provide for the jayment of interest from the time
when the company deprived the owner 0 the use of his property until the
damages are all paid.

S. &ME-DIRECTION TO MABsIUL TO OUST CoMPANY Ill' IT FAIL TO PAY DAMAGES
-CoDE IOWA, § 1258.
A circuit court, to which an appeal from the verdict of a sheriffs Jury in

condemnation proceedings has been removed from the state court, in the order
entered on the verdict of the jury in that court awarding damages, should not
direct the marshal to oust the railway company from the occupancy of the
premises in case the damages assessed are not paid, but should leave the par-
ties to their rights under the statute.

Assessment of Damages for Right of Way.
CharlesA. Clarke, for plaintiff.
W. J. Knight and Burton Hanson,for defendant.
SHIRAS, J. This proceeding was originally commenced before a

sheriff's jury, in Linn county, Iowa, for the purpose of assessing the
damages caused to plaintiff by reason of the fact that the defendant
had located its track over certain premises owned by plaintiff adjoin-
ing the city of Cedar Rapids. From the award of the sheriff's jury
an appeal was taken, under the provisions of the state statute, to the
circuit court of Linn county, from which court the cause was removed
to this court, and at the present term the case was heard before· a
jury, and a verdict rendered assessing the damages at $1,600. By
the express instructions of the court, the jury was directed to ascer-
tain and assess the damages at the time the condemnation proceed-
ingswere had under the statute, and the assessment was made by the
sheriff's jury, which was on the thirty-first of October, 1883,
Two questions are now presented to the court for determination, to-

wit: (1) Can the court, in the order to be made for the recording
of the verdict, provide for the payment of interest on the damages
assessed by the jury? aIid(2) should the court provide, in case the
damages are not paid by the company, that the marshal of thifl court
shall oust the railway company from the premises in question?
1. In the cases of Danielsv. Chicago, I. Ii N. R. Co., 41 Iowa, 52,
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andHartshorn v. BurZ'ington,O. R. If N. R.Oo.,52 Iowa, 613, S. C.
3 N. W. Rep. 648, it was ruled that the propertyownerwasentitled
to the damagescausedto his propertyat the time of the appropria-
tion for the right of way, with interest thereonat the rate of 6 per
cent. from that, date. The defendantin the presentcaseclaims,
however,that while suchis the correctrule, yet the interestmust be
included in the verdict of the jury; and if it is not, then the c6urt
cannotprovide for the allowancethereof,as that would be assessing
the damagesby piecemeal,andin supportof this positiondefendant
citesthecaseof Hayesv. Chicago,M. et St.P. Ry.Co., 64 Iowa, 753;
S. C. 19 N. W. Rep. 245.

It appearedin that causethat an appealfrom the action of the
sheriff's jury had been taken to the state court, and thence,by re-
moval, into the United Statescircuit court for the Southerndistrict
of Iowa, in which court the damageswere assessedby the jury at
$3,000,being an increaseof $1,000over the sumfixed by the sher-
iff's jury. In theordermadeby thecourt no provisionwasmadefor
thepaymentof interest. Thecompanysubsequentlypaid the $3,000,
and refusedto pay any interest thereon. Thereuponthe property
ownerfiled a petition for an injnnction in thestateconrt, askingthat
the companybe restrainedfrom using the right of way condemned
over plaintiff's propertyuntil the interest on the damagesassessed
waspaid. The supremecourt 9f Iowa held that the plaintiff was in
fault in not havingprovisionmadefor thepaymentof interestin the
adjudicationhad in the United Statescourt, and that he could not,
by anotheraction, have his right to interest heardanddetermined.
The court held that where the land-owneris kept out of the use of
the moneyassessedasdamages,and of the useof the land,he is en.
titled to 6 per cent.intereston the amountof damagesfrom thedate
of the taking of the land by thecompanyup to the dateof payment;
but in the particularcasebefore the court the right to interestwas
lost becauseit had'not beenadjudicatedby the court in which the
assessmentof damageswas had. In this case,it wasnot determined
that thecourt might not providefor interestupon theamountof dam-
agesawardedby the jury, but only that a failure to provide therefor
would prevent the propertyowner from maintaininganotheraction
for the recoveryof the interest, as that would be adjudicatingthe
damagesby piecemeal.

A considerationof the rightsof the partiesunderthe right of way
act showsthat it is impossiblein thesecasesfor the jury to �f�i�~ by
the verdict the amountof interestto bepaid. Whetherany interest
is recoverabledependsupon circumstances. If the company,upon
the assessmentby the sheriff's jury, deposits the amount of that
assessmentwith thesheriff, andthe propertyownerappeals,butupon
the appealthe damagesare not increased,thenthe companyis not
liable for interest. If, upon the assessmentby the sheriff's jury,
the caseis appealed,but the railway companydoesnot enter upon
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the land until after the determinationof the appeal,and pays the
amountassessedpreviousto enteringuponthe land, then no interest
is recoverable. In caseswherein the companyentersupon posses-
sion beforethe trial of thecauseupon appeal,and the damagesare
increased,then the p.roperty owner is entitled to interest from the
time possessionis takenuntil the paymentis made;but the jury can-
not know when the pa.ymentwill be made,as that is anact yet to be
performed. If the jury assessinterest until date of trial, and no
more is allowed, thenthe propertyowner is deprivedof part of that
which is his due; and, on the otherhand,if the jury assessinterest
to dateof trial, and interestis allowed on that sum until paid, then
the companyis compelledto pay compoundintereston part of the
verdict.

Theseandotherlike considerationsshowthat in casesof thischar-
acter, beingproceedingsof a peculiarnature, the only way in which
the rights of all can be fully protectedis for the jury to assessthe
damagesas of the dateof the assessmentby the sheriff's jury, and
then, upon the rendition of the verdict, for the court to make the
properorder touchingthe questionof interest. Until the verdict is
rendered,it cannotbe known whetherplaintiff may be entitled to in-
terest. When this is determinedby the amountof the verdict, the
courtca.nthenmaketheproperorder, and the samewill form part of
theadjudicationsettlingthe damages. Theorder shouldfix the date
when interestbeginsto run,-i. e., the time when the companyde-
prives the propertyownerof the useof his property,-andfrom that
dateinterestwill run until the damagesare paid.

Underthe factsof this casethe plaintiff is entitled to interestupon
the amount of damagesas ascertainedby the verdict of the jury,
from the time the defendanttook possessionof the right of way over
plaintiff's lands,to-wit, up to the time the defendantpays the dam-
agesawardedplaintiff.

2. Thesecondquestionpresentedfor determinationis whetherthe
courtshouldincludein theorder to beentereda provisionauthorizing
the marshalof this courtto oust the railway companyfrom the occu-
pancyof the premises,in case the damagesassessedagainst it are
not paid. The sole objectof the appealfrom the sheriff's jury is to
haveascertainedand finally determinedthe amountof the damages
to be paid to the propertyowner. Under the statuteno moneyjudg-
ment can be enteredup against the companyfor the damages;nor
can the collection thereof be enforced by execution. The statute
points out the proceedingsthat may be had for the protectionof the
propertyowner in casethe companyfails to pay the damagesafter
entering into possessionof �~�h�e right of way. Section 1258 of the
Codeprovidesthat the sheriff, upon being furnishedwith a certified
copy of the assessment,may remove the railway from the premises
unlessthe amount of damageis forthwith paid. The right of the
propertyowner to this remedy,and the authorityof the sheriff to ex-
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ercise it, are derived, not from an order of the court in which the
�d�a�m�a�~�e�s may havebeenassessed,but from the provisionsof thestat-
ute, and this remedyis opento the plaintiff in this case. The sher-
iff doesnot needa writ or mandatefrom the court, but only a certi-
fied copy of the assessment,in orderthat he ma)" know the amount
to be paid, and, having this, he can then proceedas in the statute
directed. If the court should order the marshalto remove the de-
fendantfrom thepremises,it might lead to complicationsthat should
beavoided. Henceit is thesaferrule to leavethe partiesto therights
and remediespointedout by the statute.

The order to be entered,therefore,will beconformedto the rulings
thus made.

WEBSTER and others v. BOWMAN and others.

Ç(Jircuit Court, D. Minrw8ota. December31, 18BS.)

PuBLIC LAND-MORTGAGE OF HOMESTEAD LAND BEFOREPATENT ISSUED-WHEN
VALID.

A mortgageexecutedon land enteredunder the homesteadact of con-
gress,before expirationof the five-years residencethereonrequiredby the
statute,is void; but if, at the time the mortgagewasexecuted,the right to a.
patenthadbeenperfected,by a. residenceon the landfor five years,it will be
valid.

This is a suit in ejectment. An amendedanswer is put in, to
which a demurreris filed.

SamuelAppletonand O. B. Palmer, for plaintiffs.
Warner,StevenstX Lawrence,for defendants.
The court (N ELSON, J.) construedthe answer to allege that Web-

stermadea homesteadentry July 7, 1875,under the United States
laws; andon that day gave his promissorynote to one Anna North,
and executeda mortgagewith his wife to secureon the homestead
propertythe paymentof the note. North foreclosed the mortgage.
and becamepurchaser. After the expirationof the time for redemp-
tion she conveyedthe land; so that, by divers mesneconveyances,
her claim of title becamevestedin a corporationunderwhom defend.
ant Neunerwas in possession. That the receiptgivenWebsterby the
receiverof the United Statesland-office was not the final certificate
given after a residenceof five years and fulfillment of the require-
mentsof the homesteadstatute. The demurrerwas sustained,and
the court held: (1) That the promissorynotegiven underthe al.
legedcircumstances,and securedby the mortgage,was a debtwithin
the termsof section4 of the United Stateshomesteadact; (2) that
the mortgageewas apprisedthat the land was not liable to the pay.
ment of the debt,it being createdafterWebsterhad settlednponthe
land underthe homesteadact of congress,and before expirationof


