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ard. The consideration of the questions before the jury is depend-
ent largely upon the law of the state of Georgia, as contained in sec-
tion 3297 of the Code of Georgia. This provides that whenever a
debtor shall sell, or convey, or conceal his property liable for the pay-
ment of his debts, for the purpose of avoiding the payment of the same,
or whenever a debtor shall threaten or prepare so to do, his property
is liable to attachment. The attachment in this case issued upon
the grounds mentioned in this section of the Code. It is alleged in
the petition that the debtor is selling, conveying, or concealing his
property liable to the payment of his debts for the purpose of avoid-
ing payment of the same, or that he has threatened or prepared so to
do. Judgment has been rendered upon that attachment, and the
property has been seized. The claimant, Mrs. Wortsman, appears
before you, and insists that the property levied on in pursuance of
the attachment is not the property of the defendant Wortsman, but
is her property; and that forms the issue which you have to deter-
mine.

To arrive at a proper conclusion, you must consider the evidence
which has been adduced on both sides. The plaintiffs in attach-
ment, Curtis & Wheeler, make out a case under the law when they
introduce their judgment, and when they show that the property.
levied upon was in possession of the defendant Wortsman at the
time the levy was made. Evidence has been presented before you to
show that at the time the attachment was levied on the stock of
goods that it was in the possession of Wortsman; that Wortsman
was in the store, and at his usual place of business; other goods were
there. This makes out the case prima facie at the first glance for
the plaintiff in attachment; and the property will be held subject to
the payment of the debf, if there is no evidence before the jury to
remove the legal presumption that the goods were the property of
Wortsman., You will then consider the evidence submitted by the
claimant, She insists that the property levied on consisted of a
stock of goods which was bought by her from Einstein’s Sons and
from Mr. Roos, her uncle; that the entire stock had been levied on in
pursuance of a foreclosure of mortgage on personalty which belonged
to Einstein’s Soms, and that there was an adjustment of the dis-
pute; that she agreed to buy the mortgage which Einstein’s Sons and
Roos held; that she paid $1,150 to Einstein’s Sons, and that she
owes Roos that amount still, but he is not requiring her to pay it just
now; that she paid Einstein’s Sons $50 a week, in installments, and
that she also agreed to pay the same amount to Roos; and they, hav-
ing bought the stock of goods from her husband, conveyed it to her.
The instruments purporting this transaction are in evidence before
you.

The court charges you, gentlemen, that if the evidence for the
claimant shows a bona fide purchase on her part, for a valuable
consideration, it conveys the title of this property from Einstein’s
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Sons and Roos to her, and she will be protected ; Einstein and Roos
would have the right primarily to buy this property from Wortsman;
Wortsman would have the right, if he saw fit, to make preferences to
any one or more of his creditors, reserving no interest for himself, or
any other person for him, and he would have a right to make that
preference by the sale of his property, or a portion of if, to a cred-
itor, and it is not disputed that Einstein’s Sons and Roos were cred-
itors. If you find that this was the case, it would be a perfectly jus-
tifiable transaction, and Mrs. Wortsman would take the title to this
property, and the property would not be subject to this attachment
against her husband. It is insisted, however, by plaintiff in attach-
ment that the facts of this case do not show such a legitimate and
bona fide transaction as that which the court has just described, but
that the transaction in law was fraudulent, and that it was the result
of a concerted arrangement between Einstein’s Sons and Roos and
Wortsman and Mrs. Wortsman, by which it was undertaken between
the parties that Wortsman should transfer this property to Einstein's
Sons and to Roos, and they undertook to reconvey to Mrs. Wortsman,
—the consideration of the original fransfer being a portion of the
debt due to Einstein’s Sons and to Roos, and the consideration of the
retransfer to Mrs. Wortsman being a benefit reserved to her for her
husband. The plaintiff in attachment says that therefore Mrs. Worts-
man got possession of the stock wrongfully, in which stock there was
included the goods of Curtis & Wheeler, yet unpaid for; that she got
possession of that stock wrongfully, for a partial consideration, and
that the transaction is a fraud upon Wortsman'’s creditors; that really
the transfer to Mrs. Wortsman was a transfer with a reservation for
the benefit of the debtor, Wortsman.

Now, gentlemen, this is the law of Georgia relating to this subjeet:

Code Ga. § 1952: “Every assignment or transfer by a debtor, insolvent at
the timne, of real or personal property, or choses in action of any description,
to any person, either in trust or for the benefit of, or in behalf of, creditors,
where any trust or benefit is reserved to the assignor, or any person for him,
is void.”

Now, apply the law to this case. If this assignment was made by
Wortsman of this personal property, with the understanding that a
trust or benefit was to be reserved to Wortsman, or to a person for
him,—namely to Wortsman'’s wife, Mrs. Wortsman,—and that time
was to be given for the payment of the debt to Einstein, and for the
payment of the debt to Roos,—if that was the understanding at
the time the sale or assignment was made,—that assignment would
be void as against creditors. Wortsman would have a perfect right
to make a clear, clean, bona fide assignment of the property for the
benefit of a creditor, but he has no right in law to make a condi-
tional assignment,—that is, an assignment reserving a benefit to
him, or a benefit to his wife, or any other person for him; and that
reservation to the benefit to his wife, or to himself, or any other per-
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son for him, would be subject to the debts which Wortsman origi-
nally owed, and the assignment as to those debts would be null and
void.

Again, Code Ga. § 1952, subhead 2:

“Every conveyance of real or personal estate, by writing or otherwise, and
every bond, suit, judgment, and execution or contract of any description, to
delay or defraud creditors, had or made with intention known to the party
taking, is void; a bone fide transaction, on a valuable consideration, and
without notice, or grounds for reasonable suspicion, shall be valid.”

Was there any intention to defraud ereditors, or to delay creditors,
and was that intention known to the party taking? If so, that con-
veyance would be void as against creditors. Did Wortsman trans-
fer these goods, without a reservation in favor of himself or any other
person for him, and without intending to hinder or delay his credit-
ors? If so, I charge that it is valid. But if he did otherwise, the
amount of the property so reserved is liable for the payment of his
debts, and the creditor would have the right to subject the property
by attachment, or otherwise.

Now, in applying the rules given you to the facts of the case, you
must consider all of the circumstances connected with this bill of sale
or transfer from Wortsman to Einstein’s Sons and to Roos, and the re-
conveyance from Einstein’s Sons and Roos to Mrs. Wortsman. Plain-
tiffs ingist that, when the transfers were first determined upon, a con-
ference was had between Mrs. Wortsman and the others about the
settlement of the elaim of Einstein’s Sons, which claim was then in
judgment, on which levy had been made on the property by the sheriff
of Chatham county. The arrangement, they insist, was perfected as
one entire transaction; and they call attention to the fact that the
deed of transfer and the conveyance to Mys. Wortsman were all one
instrument; that is fo say, they are all presented in such shape as to
show that they were executed at the same time,—that they are paged
1, 2,and 8. These are facts material for the jury to consider in de-
ciding whether or not there was an understanding by which a benefit
was to be reserved to Mrs. Wortsman. If you believe from the evi-
dence that it was a mere mistake that the instrument was paged in
that way by accident, you should not allow it to influence you; but it
is a very significant circumstance, if not a mistake.

I am requested in writing by counsel for plaintiff in attachment to
charge you the following, and I do so charge you:

“If the jury find that the property formerly of 1.. W. Wortsman, and con-
veyed to Mrs. Wortsman, was of greater value than the consideration sworn
to by the parties, and that the circuitous mode of conveying to her was one
entire transaction within the knowledge of Mr. and Mrs. Wortsman, and that
the purpose of the transaction, besides securing debts to the Einsteins and
Roos, was to put the property beyond the reach of the creditors of L. W.
Wortsman,—then the transaction was fraudulent in law, and they must find
the property subject.

“If the jury find from the evidence that any portion of the property is sub-
ject, under the rules laid down by the court, and with those goods so subject
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other goods had been mixed by the claimant impossible of distinguishment
by the plaintiff, then the burden was on her fo show what part of those goods
were not subject, and, failing to do so, all the goods levied upon are subject.

“In transactions involving the transfer of property between husband and
wife, the utmost good faith must be made to appear. The wife must show
with the greatest clearness that she was a bona fide purchaser; that she had
no reason to believe the transfer was made to delay the creditors of the hus-
band.”

In conclusion, the court charges you, gentlemen, that if you believe
that this was a bona fide arrangement by which Mrs. Wortsman bought
this property from Einstein's Sons and Roos, without any intention on
her part to delay or hinder creditors; if she had no knowledge of the
eircumstances relied upon by plaintiff in attachment here; if it was
a clean purchase in good faith,—it is a transaction which the jury
ought to consider favorably, and in view of which you should find the
property not subjeet. If you believe from the evidence that this was
all one preconcerted scheme, understood by the parties, Mrs. Worts-
man being a party thereto; and that a benefit was reserved to her, for
ler husband, and Mrs. Wortsman took this property knowing of these
outstanding debts,—the stock would be liable for the payment of these
debts. Now, apply this charge to the facts of the case. If you find
for the plaintiff in attachment, your verdict will be, “We, the jury,
find the property subject;” if you find for the claimant, “We, the
jury, find the property not subject.”

For a full discussion of the questions of fraudulent conveyance and of intent in con-
veyances, see Platt v. Schreyer, 25 Fed. Rep. 83, and note, 87-94.

Farx and others v. RoBERT8ON.
(Circust Cour., 8. D, New York. December 29, 1885.)

CustoMs Duries—BaLEs oF MIxep LEAF ToBAcco—Act oF 1888, ScrrpurLe F,
Bales of leaf tobacco were imported, distinct parts of each of which were
composed of tobacco unstemmed, more than 85 per cent. of which was of size
and texiure suitable for wrappers, and of which more than 100 leaves would
be required to weigh a pound, and the remaining parts of each were com-
osed of tobacco of inferior quality, sufficient in quantity to reduce each be-
ow the requisite 85 per cent., with strips of paper or cloth between to mark
the extent of the different qualities which ‘were separated after importation.
Held, l:haA(;1 the part which was of this superior quality was dutiable at 76 cents

per poung.

At Law.

Charles C. Beaman, for plaintiffs. :

Samuel B. Clarke, Asst. U. 8. Atty., for defendant.

WaegsLer, J. This suit is brought to recover back money paid for
duties on leaf tobacco under Schedule F of the act of 1883, which
lays a duty on “leaf tobacco of which eighty-five per cent. is of the
requisite size, and of the necessary fineness of texture, to be suitable
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