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ard. The considerationof the questionsbeforethe jury is depend-
ent largely upon the law of the stateof Georgia,ascontainedin sec-
tion 3297 of the Code of Georgia. This provides that whenevera
debtor shall sell,or convey,or concealhis propertyliablefor the pay-
mentof his debts,for thepurposeof avoidingthepaymentof thesame,
or whenevera debtorshall threatenor prepareso to do, his property
is liable to attachment. The attachmentin this caseissuedupon
the groundsmentionedin this sectionof the Code. It is alleged in
the petition that the debtoris selling, conveying,or concealinghis
propertyliable to the paymentof his debtsfor the purposeof avoid-
ing paymentof thesame,or that he hasthreatenedor preparedso to
do. Judgmenthas been renderedupon that attachment,and the
property has been seized. The claimant, Mrs. Wortsman,appears
before you, and insists that the property levied on in pursuanceof
the attachmentis not the propertyof the defendantWortsman,but
is her property; and that forms the issuewhich you have to deter-
mine.

To arrive at a proper conclusion,you must considerthe evidence
which has been adducedon both sides. The plaintiffs in attach-
ment, Curtis & Wheeler,make out a caseunder the law when they
introduce their judgment, and when they show that the property.
levied upon was in possessionof the defendantWortsmanat the
time the levy was made. Evidencehasbeenpresentedbeforeyou to
show that at the time the attachmentwas levied on the stock of
goods that it was in the possessionof Wortsman; that Wortsman
was in the store,and at his usualplaceof business;othergoodswere
there. This makesout the caseprima facie at the first glancefor
the plaintiff in attachment;and the propertywill be held subject to
the paymentof the debt, if there is no evidencebefore the jury to
remove the legal presumptionthat the goods were the property of
Wortsman. You will then considerthe evidencesubmittedby the
daimant. She insists that the property levied on consistedof a
stock of goods which was bought by her from Einstein'sSonsand
from Mr. Roos,her uncle; that the entire stock hadbeenleviedon in
pursuanceof a foreclosureof mortgageon personaltywhich belonged
to Einstein's Sons, and that there was an adjustmentof the dis-
pute; that sheagreedto buy the mortgagewhich Einstein'sSonsand
Roos held; that she paid $1,150 to Einstein'sSons, and that she
owesRoos that amountstill, but he is not requiringher to payit just
now; that shepaid Einstein'sSons$50 a week, in installments,and
that shealsoagreedto paythe sameamountto Roos; andthey, hav-
ing boughtthe stock of goods from her husband,conveyedit to her.
The instrumentspurporting this transactionare in evidencebefore
you.

The court chargesyou, gentlemen,that if the evidence for the
claimant shows a bona fide purchaseon her part, for a valuable
consideration,it conveysthe title of this property from Einstein's
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SonsandRoosto her, andshewill be protected;Einsteinand Roos
would havethe right primarily to buy this propertyfrom Wortsman;
Wortsmanwould havethe right, if he sawfit, to makepreferencesto
anyoneor more of his creditors,reservingno interestfor himself, or
any otherpersonfor him, and he would have a right to make that
preferenceby the saleof his property,or a portion of it, to a cred-
itor, andit is not disputedthat Einstein'sSonsandRooswere cred-
itors. If you find that this was the case,it would be a perfectly jus-
tifiable transaction,and Mrs. Wortsmanwould take the title to this
property,andthe propertywould not be subject to this attachment
againsther husband. It is insisted,however,by plaintiff in attachá
ment that the facts of this casedo not showsuch a legitimate and
bonafide transactionasthatwhich the court has just described,but
that the transactionin law wasfraudulent,and that it wasthe result
of a concertedarrangementbetweenEinstein'sSonsand Roos and
Wortsmanand Mrs. Wortsman,by which it wasundertakenbetween
the partiesthat Wortsmanshouldtransferthis propertyto Einstein's
Sonsandto Roos,andtheyundertookto reconveyto Mrs. Wortsman,
-the considerationof the original transferbeing a portion of the
debtdueto Einstein'sSonsand to Roos,andtheconsiderationof the
retransferto Mrs. Wortsmanbeinga benefit reservedto her for her
husband. Theplaintiff in attachmentsaysthatthereforeMrs. Worts-
mangot possessionof thestockwrongfully, in which stock therewas
includedthe goodsof Curtis & Wheeler,yet unpaidfor; that shegot
possessionof that stockwrongfully, for a partial consideration,and
thatthetransactionis a frauduponWortsman'screditors; thatreally
the transferto Mrs. Wortsmanwas a transferwith a reservationfor
the benefit of the debtor, Wortsman.

Now, gentlemen,this is the law of Georgiarelatingto this subject:
CodeGa. ¤ 1952: "Every assignmentor transferby a debtor,insolventat

the time, of real or personalproperty,or chosesin action ofany description,
to anyperson,eitherin trust or for the benefit of, or in bebalfof, creditors,
whereany trustor benefit is reservedto the assignor,or anypersonfor him,
is void."

Now, apply the law to this case. If this assignmentwas madeby
Wortsmanof this personalproperty,with the understandingthat a
trust or benefit was to be reservedto Wortsman,or to a personfor
him,-namelyto Wortsman'swife, Mrs. Wortsman,-andthat time
was to be given for the paymentof the debt to Einstein,and for the
payment of the debt to Roos,-if that was the understandingat
the time the saleor assignmentwasmade,-thatassignmentwould
be void asagainstcreditors. Wortsmanwould have a perfectright
to makea clear, clean,bonafide assignmentof the propertyfor tqe
benefit of a creditor, but he has no right in law to make a condi-
tional assignment,-thatis, an assignmentreserving a benefit to
him, or a benefit to his wife, or any otherpersonfor him; and that
reservationto the benefit to his wife, or to himself,or any other �p�e�r�~
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son for him, would be subject to the debts which Wortsmanorigi-
nally owed, and the assignmentas to thosedebtswould be null and
void.

Again, CodeGa. ¤ 1952, subhead2:
"Every conveyanceof real or personalestate,by writing or otherwise,and

everybond, suit, jUdgment,andexecutionor contractof anydescription,to
delayor defraud creditors,hador madewith intentionknown to the party
taking, is void; a bona fide transaction,on a valuableconsideration,and
without notice,or groundsfor reasonablesuspicion,shall be valid."

Was thereany intention to defraudcreditors,or to delaycreditors,
and wasthat intentionknown to the party taking? If so, that con-
veyance,would be void as againstcreditors. DId Wortsmantrans-
fer thesegoods,without a reservationin favor of himselfor anyother
personfor him, and without intending to hinderor delayhis credit-
ors? If so, I chargethat it is valid. But if he did otherwise,the
amountof the propertyso reservedis liable for the paymentof his
debts,and the cI'editor would havethe right to subject the property
by attachment,or otherwise.

Now, in applying the rules given you to the facts of the case,you
mustconsiderall of the circumstancesconnectedwith this bill of sale
or transferfrom Wortsmanto Einstein'sSonsandto Roos,andthere-
conveyancefrom Einstein'sSonsand Roosto Mrs. Wortsrnan. Plain-
tiffs insist that, when the transferswere first determinedupon,a con-
ference was had betweenMrs. Wortsmanand the others aboutthe
settlementof the claim of Einstein'sSons,which claim was then in
judgment,on which levy had beenmadeon the propertyby the sh'eriff
of Chathamcounty. The arrangement,they insist, was perfectedas
oneentire transaction;and they call attention to the fact that the
deedof transferand the conveyanceto Mrs. Wortsmanwereall one
instrument; that is to say,theyareall presentedin suchshapeasto
showthat theywereexecutedat the sametime,-thatthey are paged
1, 2, and 8. Theseare facts material for the jury to considerin de-
ciding whetheror not therewas an understandingby which a benefit
was to be reservedto Mrs. Wortsman. If you believe from the evi-
dencethat it was a mere mistake that the instrumentwas pagedin
that way by accident,you shouldnot allow it to influenceyou; but it
is a very significant circumstance,if not a mistake.

I am requestedin writing by counselfor plaintiff in attachmentto
chargeyou thefollowing, and I do so chargeyou:

"If the jury find that thepropertyformerly of L. W. Wortsman,andcon-
veyedto Mrs. 'Vortsman,wasof greatervaluethan the considerationsworn
to by theparties,and that the circuitons modeof conveying-to her wasone
entiretransactionwithin theknowledgeof Mr. andMrs. Wortsman,andthat
thepurposeof the transaction,besidessecuringdebts to the Einsteinsand
Roos, was to put the propertybeyond the reach of the creditorsof L. W.
Wortsman,-thenthetransactionwasfraudulentin law, andtheymustfind
thepropertysubject.

"If the jury find from the evidencethatanyportionof thepropertyis sub-
ject, underthe ruleslaid down by the court, and with thosegoodsso subject
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other goods had been mixed by theclaimant impossibleof distinguishment
by the plaintiff. thenthe burdenwason her to showwhat partof thosegoods
were not subject.and, failing to do so, all the goodslevied uponaresubject.

"In transactionsinvolving the transferof propertybetweenhusbandand
wife, the utmost g'ood faith must be madeto appear. The wife must show
with the greatestclearnessthat shewasa bonafide purchaser;that shehad
no reasonto believethe transferwas madeto delaythecreditorsof the hus-
band."

In conclusion,the court chargesyou,gentlemen,thatif you believe
thatthiswasa bonafidearrangementby which Mrs. Wortsmanbought
this propertyfrom Einstein'sSonsandRoos,without anyintention on
her part to delayor hindercreditors; if shehadno knowledgeof the
circumstancesrelied upon by plaintiff in attachmenthere; if it was
a clean purchasein good faith,-it is a transactionwhich the jury
oughtto considerfavorably,and in view of which you shouldfind the
propertynotsubject. If you believefrom the evidencethat this was
all one preconcertedscheme,understoodby the parties,Mrs. Worts-
manbeinga partythereto; and thata benefitwaR reservedto her, for
her husband,andMrs. Wortsmantook this propertyknowing of these
outstandingdebts,-thestockwould beliable for thepaymentof these
debts. Now, apply this chargeto the facts of the case. If you find
for the plaintiff in attachment,your verdict will be, "We, the jury,
find the property subject;" if you find for the claimant, "We, the
jury, find the propertynot subject."

Fora full discussionof thequestionsof fraudulentconveyanceandof intent in con-
veyances,seePlattv. Schreyer,25 Fed.Rep.83, andnote,87-94.

FALK and others 'P. ROBERTSON.

(Owcuit 00'111;, 8. D. New York. December29, 1885.)

CuSTOMS DUTIES-BALES OF MIXED LEAF TOBAcco-ACT OF 1888, SCHEDULE F.
Bales of leaf tobaccowere imported,distinctpartsof eachof which were

composedof tobaccounstemmed,more than85 per cent.of whichwasof size
and texturesuitablefor wrappers,and of which more than100 leaveswould
be required to weigh a pound,and the remainingparts of eachwerecom-
posedof tobaccoof inferior quality, sufficient in quantityto reduceeachbe-
low the requisite85 per cent.,with stripsof paperor cloth betweento mark
the extentof the different qualitieswhich'wereseparatedafter importation.
Held, that the partwhich wasof this superiorqualitywas �d�u�~�i�a�b�l�e at 75 cents
perpound.

At Law.
Charles C. Beaman,for plaintiffs.
SamuelB. Clarke, Asst. U. S. Atty., for defendant.
WHEELER, J. This suit is broughtto recoverbackmoneypaidfor

duties on leaf tobaccounder ScheduleF of the act of 1883, which
lays a duty on "leaf tobaccoof which eighty-five per cent. is of the
requisitesize,andof the necessaryfinenessof texture, to be Buitft.ble

v.25F,no.15-57


