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in part, not specially enumerated in the act of March 8, 1888, above
referred to, and subject to a duty of 45 per centum ad valorem. The
case is, in some of its aspects, a close one, and one in which a differ-
ence of opinion might be entertained; but as the burden of proof il:l
upon the plaintiffs (Arthur v. Unkart, 96 U. S. 118) to show the ille-
gality complained of, and they have not been able to do it, judgment
must be rendered for the defendant for costs, as in the case agreed.

UNITED STATES V. COMERFORD.

(Di8trict Oourt, w: lJ. Texa8. November, 1885.)

1. CRIMINAL LAW-DEPOSITING OBSCENE SEALED LETTER IN POST-OFFICE-REV.
ST. § 3893. •
Depositing a letter containing obscene matter in a sealed envelope in the

post-office is not an offense within the meaning of Rev. St. § 3893.
2. SAME-JURISDICTION-OFFENSE, WHEN COMPLETE-REV. ST. § 73l.

When a letter containing obscene matter is deposited in the post-office, the
offense is complete, and the party violating the statute must be indicted and
tried in the district where the letter was so deposited.

TURNER, J. The defendant is indicted for violating section 8898
of the Revised Statutes of the united States. So much of said section
as is applicable to this case is as follows:
"Every obscene, lewd, or lascivious book, pamphlet, picture, paper, writ-

ing, print, or other publication, of an indecent character, * '" ... and
every letter upon the envelope of which, or postal card upon which, inde-
cent, lewd, obscene, or lascivious delineations, epithets, terms, or language
may be written or printed, are hereby declared to be non-mailable matter,
and shall not be conveyed in the mails, nor delivered from an)'post-office, nor
by any letter carrier, and any person who shall knowingly deposit. or cause
to be deposited, for mailing and delivery anything declared by this section
to be non-mailable matter, and any person who shall knOWingly take the
same, or cause the same to be taken, from the mails, for the purpose of �c�i�r�c�u�~
lating or disposing of, or aiding in the circulation or disposition of, the same,
sball be deemed guilty of a misdemeanor," etc.
The next section, viz., 3894, reads as follows:
"No letter or circular concerning lotteries. so-called gift concerts, or other

similar enterprises, �o�f�f�e�r�i�n�~ prizes; ... ... ... and any person who shall
knowingly deposit, or send anything to be conveyed by mail, in violation of
this section, shall be punished," etc.
A motion to quash the indictment is made, and a suggestion that

the court has no jurisdiction.
It is, for the sake of the argument, conceded that the letter re-

ferred to in the indictment comes within the definition of obscene;
that the same was deposited in the mail in the state of New York.
The indictment charges the defendant with having deposited said
letter in the mails of the United States, in New York. The letter was
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a sealedletter, and directedto a personwho residesin the Western
district of Texas, to-wit, "in EI Paso, Texas," and the defendant
cameto Tex.as,andwas arrestedhere. It is claimedby the district
attorneythat the offense chargedis a continuingoffense,andthede-
fendantmaybe arrestedandtried in theproperdistrict in NewYork,
or in this district; and that a sealedletter is within the meaningof
the statute,andis embracedin the word "writing" in the secondline
of said sectionNo. 3,893. This sectionwasamendedin July, A. D.
1876, and the word "writing" addedto thesection.

Wherean offeDi",e is begunin one judicial circuit, and completed
in another.it shall be deemedto havebeencommittedin either.and
may be tried in either. Seesection 731, Rev. St. This has been
held not to apply to a libel publishedin anotherdistrict. In re Bu-
ell, 3 Dill. 116. The analogywill hold good.

Thedepositingof anyof the thingsinhibited constitutesanoffense,
and if we extend the word "writing" to a sealedletter, the act of de-
positingmust be held to constitutethe entire offense. It is not be-
lieved that a sealedletter comeswithin the definition of a "publica-
tion." Webster defines "publication" as the act of publishing or
making known; notification to the public at large,eitherby words,
writing, or printing; divulgation; ¥ ¥ ¥ thatwhich is published
or madeknown; an act done in public." The writing, in orderto
comewithin the inhibition, mustbe a publication. A writing that is
not sealedis exposedto public view as much asa printed circular;
andit wasto this classof publicationstheword "writing" in the stat-
utewas intendedto refer. Thisview is strengthenedby the fact that
the statutedeclaresthat those articles which are non-mailable shall
not be carried in the mail. Who can preventa sealedletter from
beingconveyedin and by the mail? I think it clearthat the statute
was directed to those writings that were open to inspectionby the
postmasters,andnot to sealedletters. The word "letter" is usedin
the statutes,but it refersonly to letters upon the envelopeof which
the inhibited mattersappear. This certainlyimplies thatwith refer-
enceto letters it embracedonly suchashadvisible uponthe envelope
theinhibitedpublication. If congresshadintendedto embracesealed
letters,it would haveusedthe term"letters"insteadof theword "writ-
ing," which it is contendedhere embracesthe term "letter." It is
true that a private letter is a writing, but it is not a publication.
Again, the very next sectionprohibits the depositingof letters or cir-
culars concerning(illegal) lotteries,showing that a cleardistinction
was drawnbetweena writing and a letter,and showingthat theterm
"letter" was usedwhen andwhereintended;and it would be a forced
constructionto saythat congressmeantto includea letterin theword
"writing." If, however,by what I regardas a forced construc'tion,it
may be held that a sealedletter technicallycomeswithin the inhibi-
tion, I should be averseto putting a citizen upon trial for an act
aboutwhich there was suchreasonabledoubt as to whether the act,
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constitutedan offenseagainstthe laws. JudgeDRUMMOND, however,
holds that thestatuteembracessealedletters,and but for his opinion
I should not hesitatea minute. But he has failed to �c�o�n�v�i�n�~�e my
judgment.

We havebeentaught to believethat it was the greatestinjustice
towards the commonpeopleof old Rome when the laws they were
commandedto obey,underCaligula,werewritten in smallcharacters,
and hung upon high pillars, thus more effectually to ensnarethe
people. How much advantagemay we justly claim over the oid Ro-
man, if our criminal laws are so obscurelywritten that one cannot
tell when he is violating them? If the rule contendedfor hereis to
beappliedto the defendant,he will be put upontrial for an actwhich
he could not hy perusing the law haveascertainedwas an offense.
My own senseof justice revolts at the idea. It is not in keeping
with the geniusof our institutions,and I cannotgive it my sanction.
It may bewell to considertheestablishedrules for interpretingcrim-
inal statutes. In the caseof U. S. v. Clayton, 2 Dill. 228, the rule
is well stated,and authoritiescited in the caseare containedin 12
Myers, Fed. Dec. 86, ¤ 845. Section846 readsas follows:

"The principle that the legislativeintent is to befound. if possible,in the
enactmentitself. and that the statutesarenot to beextendedbyconstruction
to casesnot fairly andclearlyembracedin their terms, is oneof greatimpor-
tanceto the citizen. The courtshaveno powerto createoffenses.but if. by
a latitudinarian construction, they construecasesnot provided for to be
within legislative enactments,it is manifest that thesafetyand liberty of
thecitizenareput in peril. and that the legislativedomainhasbeeninvaded.
Of course,an enactmentis not to befrittered awayby forced constn1ctions.
by metaphysicalniceties,or mereverbalandsharpcriticism; neverthelessthe
doctrineis fundamentalin EnglishandAmerican law that therecan be no
constructiveoffenses;that beforea mancan be punishedhis casemust be
plainly andunmistakablywithin the statute;and if therebe any fair doubt
whetherthe statuteembracesit. thatdoubt is to be resolved in favor of the
accused. Theseprinciplesadmit of no dispute.and haveoften beendeclared
by thehighestcourts,andby no tribunal moreclearlythan thesupremecourt
of the :.united States." Casescited. U. S. v. llforris, 14 Pet. 404; U. S. v..
Wiltberger,5 Wheat.76; Ferett v. Atwill,l Blatchf. 151-156;Myersv. Fos-
ter, 6 Cow. 567; IJa.qgettv. State,4 Conn.61.

Testedby this rule.of interpretation,I do not believethat theword
"writing" shouldbe construedto meanor to embracea sealedletter.
The questionis not presentedherefor the first time, as I havestated.
SeeU. S. v. Williams, 3 Fed. Rep. 484; U. S. v. Loftis, 12 Fed.Rep.
671.

The38 two casesconfirm my views upon the questionpresented.
I am referredto the decisionof JudgeDRUMMOND in U. S. Y. Gaylord,
17 Fed. Rep. 438. In the case of U. S. v. Britton, 17 Fed. Rep.
731,thecommissionerfollows the rulingsof JudgeDRUMII10ND; andin
U. S. v. Morris, 18 Fed. Rep. 900, the judge (DEADY) simply yields
his better judgment to what he believes a binding decision upon
him, which is contraryto his opinion in the Loftis Case. In short,,
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in the last citedcasesdeferenceis paid to thedecisionin the Gaylord
Case. I cannot yield my assentto the same. I do not think the
offensea continuingoffense. If so,a manmaybe takenfrom Maine
to California to be tried for a misdemeanor. Nor that the word
"writing," in the statute, embracesor was intended to embracea
sealedletter. The indictment is quashed,and the defendantdis-
charged.

POST and others v. T. C. RICHARDS HARDWARE Co.1

(Oircuit Oourt, D. Oonnecticut. December8, 1885.)

1. PATENTSFOR INVENTIONS-DESIGN-DESCRIPTIONOF, IN BILL FOR INJUNCTION
-DIJ;MUURER.

The bill alleged inventionof "8 new and original designfor a curtainand
loop." and that a patent,giving dateand number,was grantedthereon,bnt
gave no other descriptionof the invention, and made no referenceto the
patentfor a further description. Held, on demurrer,thatthe bill did not suf-
ficiently describethe invention.

�~�. SAME-REQUISITE OF INJUNCTION BILL TO RESTRAIN INFRINGEMENT.
It is necessarythata bill in equit:y for an injunction againstthe infringli'"

mentof letters patentfor an inventIOnshould containsucha descriptionof
the invention, as patented,aswill apprisethe courtof its natureandcharac-
ter, and the particularsin which the Improvementconsists. ..

8. SAME-How SUPPLIED.
This may be done by a full and accuratedescriptionin the pleader'sown

language,carebeingtakennot to departfrom the legal effectof the language
of the patent,or by employingthe languageof thespecification,orby arefer-
enceto and profertof the patent. The last-namedcourseis the usual and
mostconvenientone.

In Equity.
Wm. Edgar Simonds,for plaintiff.
Frank L. Hungerford, for defendant.
SHIPMAN, J. This is a demurrerto a bill in equity for an injunc-

tion againstthe alleged infringement of a design patent. The bill
allegesthat the inventor invented "a new and original designfor a
curtain andloop," andthatletterspatenttherefor,of a specifiednum.
ber anddate,weregrantedand deliveredto the inventor. áTheusual
avermentsare madein regardto the executionof the letterspatent.
No other descriptionof the invention is given, and no referenceis
madeto the patentfor a further description. The groundof the de-
murrer is that the bill "doesnot set out the nature,character,or de-
scriptionof the pretendedpatenteddesignreferredto in saidbill, nor
the letters patent allegedto have been obtainedtherefor,nor make
any profert of the same."

It is necessarythat a bill in equity for an injunction againstthe
infringementof letterspatentfor an inventionshouldcontainBuch..a,

1Reportedby CharlesC. Linthicum, Esq.,of theChicagobar.


