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CENTRAL TRUST Co. and anotherv. WABASH, ST. L. & P. By. Co.
and others. (YAKEY, Intervenor.)!

(Circuit Court, E. n. Missouri. January5, 1886.)

RAILROAD COMPANIES-FENCES-DOUBLE DAMAGES FOR KILLING CATTLE-RE-
CEIVERS-REV.ST. Mo. ¤i 809.

The fact thata railroaais in the handsof receiversof this court doesnot
makeit any the less liable undersection809 of the,ReviserlRt,<>.tnt"", of !1is-
souri for doubledamagesfor killing cattle.

In Equity. Petitionfor rehearingon the interveningpetition.
The intervenor asks in his petition for double damagesfor the

killing of two heifers by the Quincy, Missouri & Pacific Railroad,
June.11, 1884,and alleges that the heifers were reasonablyworth
when killed $550, and $50, respectively. '1'hedoubledamageswere
claimedundersection809,Rev. St. Mo. Theclaim havingbeenre-
ferred to a master,he reported that the intervenorwas not entitled
to double damages,and that the cattle were only worth $200, and
$30, respectively. He recommended,therefore,that the following
order be entered: "Ordered that the recei'Ver herein pay to Peter
H. Yakeyout of the incomingrentsandprofits of the propertyin their
charge,nototherwiseappropriatedby the previousordersof thiscourt,
the sum of $230, with interestat the rate of six per cent. from the
thirteenthday of June,1885." The intervenorexceptedto this reo
port, andit wasoverruledby TREAT, J., asto doubledamagesnot be-
ing allowable,andin otherrespectsconfirmed. Thematternowcomes
up on a motion by the receiversfor a rehearing,askingthat the mas-
ter's report be confirmedin all things.
H. S. Priest, George S. Grover, andE. Smith, for receivers.
James Carr, for intervenor.
BREWER, J., (orally.) In this casethe only question is whether

the doubledamageact of the stateof Missouri is to be enforcedas
againstrailroadproperty in the handsof a receiver. The supreme
court of the UnitedStateshaveaffirmed the validity of that act;2 and
I know of no reasonwhy it is not applicable to every road in the
state,whether in or out of the handsof a receiver. It is true there
lDay be no equity, where the court takes possessionof the assetsof
an insolvent corporation,in saying to one man, whosecow is killed,
"We will double the valueof your cow asa basisof adjustment,"and
to a man who has done a day'swork, "We WIll adjust your claim
only at the value of suchwork," and then distribute the assetsupon
that basisbetweenthem. But while theremay be no equity in that
modeof distribution,(andso I said in responseto a letter written by
someonewho wantedto haveme sendall thesecow casesto thestate
courtsfor trial,) yet when thequestionis putdirectly beforethecourt"

1 Reportedby Benj. F. Rex, Esq., of theSt. Louis bar.
'Missouri Pac.Ry. Co. v. Humes,6 Sup.Ct. Rep.110.
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asto whetherit will or not recognizethe binding force'ofthestatute
against a road in the handsof its receivers,I have no doubt but
that it is its duty to recognizeit as binding, andadjustthe compen-
sationaccordingly. The exceptionsto the reportof the masterwill
besustained,and the petition for rehearingdenied.

MEHRHOFF v. MEHRHOFF and others.1

(Oircuit Oourt, D. Kan8a8. January2, 1886.)

1. HUSBAND AND WIFE-AcTION BY WIFE FOR ALIENATING HUSBAND'S AFFEC-
TIONS-COMP. LAWS KAN. c. 62, ¤¤ 1-4-.

A marriedwoman,in Kansas,canmaintainan action in herown namefor
the alienationof the affectionsof her husband,anddeprivingherof his soCi-
ety, care,and support. . :

2. SAME-PLEA.l>ING-COMPLAINT-DEMURRER. . :
In an action by a wife to recover damagesfor the alienationof herhus-

band'saffections,a complaint alleging thatdefendantsbegansystematically
to poisonandprejudicethe mind of her husbandby telling him false stories
about her, and chargingher with unwillingnessand inability to do house-
work, and by treating her with grossdisrespectin his presence,andfinally
by falsely andmaliciouslychargingher in hiS presencewith havingcommit-
ted adultery, is not sufficient, exceptas to the allegationas to the chargeof
adultery,andas to that it should be mademorespecificby statingthe time
andplacewherethe wordswerespoken,andwhatwordswereused. .

At Law. The opinion statesthe facts.
Day tf Dodgeand Ma.her tf Osmond,for plaintiff.
H. D. McMullen and Dieffenbackeret Banta, for defendants.
FOSTER,J. The plaintiff sues to recoverdamagesfor an alleged

violation of her marital rights, in this, to-wit: that the defendants,
who arethefatherandmotherof William Mehrhoff, herhusband,con-
spired to separatethe plaintiff and her saId husband,and to deprive
the plaintiff of the careand societyof hersaid husband,andalienate
his affectionsfrom her; that, to accomplishthe saidpurposes,the de-
fendantsbegansystematicallyto poison and prejudice the mind of
her husbandagainsther by telling him false storiesabout the plain-
tiff, chargingher with unwillingnessand inability to do housework,
and by treatingplaintiff in herhusband'spresencewith grossdisre-
spect,andfinally by falsely and maliciouslychargingthe plaintiff, in
her husband'spresence,with havingcommittedadultery,-byreason
whereof, the affectionsof the plaintiff's husbandwerealienatedfroin
her, andcausedhim to treat her badly, and with such cruelty that
shewascompelledto takeherinfantchild andflee from herhusband,'s,
domicile in the night-time, and that he has completely abandoned
her and said child j that he hasno property out of which she could

, 1 Reportedby RobertsonHoward, Esq.,of theSt. Paulbar.
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be decreedalimony, etc., to herdamage,$5,000. To thepetitionde-
fendantsfile a generaldemurrer.

The main questionpresentedin this caseis Can a married
womanmaintainan action in her own namefor the alienationof the
alIectionsof her husband,and deprivingherof his society,care,and
support? It mustbe said that no suchright of action existedunder
the commonlaw by reasonof the legal unity of husbandand wife.
Hal!J the legislation on the rights of married womenin this statere-
movedthis barrierof the commonlaw? In Westlake v. Westlake, 34
Ohio St. 621, this questionis discussedat lengthunderthe statuteof
that state,and the court, by a divided bench,(a majority of one,)
held that the wife could maintainheraction. In Logan v. Logan, 77
Ind. 558, the court, by a majority of one,decidedthatunderthestat-
utesof Indianathewife could not maintainan action,but, theáwords
being slanderous,shecould maintain her action of slander. It will
be observedfrom readingthesecasesthat underboth the statutesof
Ohio and Indiana the right of a married woman to sue or be sued
alonewas restrictedto certain subjectsand causesof action. Un-
der the statutesof this statethe right of a marriedwomanto sueand
be suediswithotit restrictionor limitation in terms. It readsasfol-
lows: "A woman may, while married,sueandbe sued,in the same
manner.asif shewere unmarried." St. 1879, c. 62, ¤ 3. The stat-
ute also protectsher in the enjoymentof her separatereal andper-
sonalproperty,andgivesher the right to sell andconveysuchprop-
erty, and makecontractsin referencethereto,to the sameextentas
a marriedman in relation to like propertyof his own. It also au-
thorizesher to carryon trade and business,and perform labor and
serviceon her sole and separateaccount,andmakesherearningsher
soleandseparateproperty,andgivesherauthorityto investthesame
in her own name,etc. Sections1-4, c. 62, Laws 1879.

In referenceto the matterof suingor beingsuedshestandson the
samefooting as the unmarriedwoman. For any violation of per-
sonalrights an unmarriedwomanhas the same remedythat a man
has. Shemaysuefor an injury to her character,her person,or her
property. A right of action to this extentis clearly given to a mar-
ried woman under the statutes. Furrow v. Chapin, 13 Ran. 112;
Townstlin v. Nutt. 19 Ran. 284. Words imputing unchastityto a
femalegive her a right of actionfor slander,andit seemsto methat
the provision of the statutes,of Kansaswas intendedto and does
liberate a married woman from the common-lawdisability, so far
as to.enableher to sue for any violation of her personalrights, as
well asfor injury to herproperty; and. in the words of the court in
the caseof Westlake v. Westlake. supra: "If at commonlaw the hus-
bandcould maintainan action for loss of consortium of the wife, I

sl:le}lOrea:sonwhy, underour law, the wife cannot maintainan
action for the lossof consortium of thehusband." It is quite apparent
by the languageused that it is the intent of the statute that a
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woman,sofar asthe powerto assertor maintainher rights in a court
is concerned,shouldnot be affectedby coverture;andthelawin that
respectplacesher whereshewas beforethemarriage. It is truethis
right of actiongrowsout of a relation only arisingwherethemarried
relationexists,but I have but little doubt that it comeswithin the
spirit andintent of the law, andthatit wasthe pnrposeof the legis-
lature to permita marriedwoman to sue for a violation of her per-
sonall'ights,althoughsuchrights grow out of the marital relations.

It shouldbe remarked,in conclusion,thatit is verydoubtful if the
wordsor conductimputedto the defendantaresufficient to basethis
actionupon, with the exceptionsof the words chargingthe plaintiff
with adultery. Lynch v. Knight, 9 H. L. 577, cited in Westlakev.
Westlake. As to this particular charge,the time and place and,if
possible,the wordsspokenshould be setout in the petition, so that
the defendantsmay be informed exactly what chargethey are re-
quiredto meet.

The demurrerwill be Bustainedas to the latter objections,-that
is, the insufficiency of the allegations in referenceto the words
spoken,as1 haveindicated,-andoverruledasto theotherquestion,
with leaveto the plaintiff to amendwithin 20 days.

CRANE 'V. RUNEY.

(Oircuit Oourt, D. Oregon. January18,1886)

1. MONEY RECEIVED ON ERRONEOUSJUDGMENT.
Wheremoneyis receivedon an.erroneous by a partythereto,the

law, on a reversalof the same,raises an obligation againstsuchparty to re-
store the amount, which obligation may be enforced by an action as for
moneyhadandreceivedto the useof the plaintiff therllin.

2. CASE IN JUDGMENT.
In a suit to enforcea mechanic'slien, the partiesthereto,with othershav-

ing liens on the sameproperty,weremadedefendants,and the court,byáits
decreedirectingthe saleof the propertyandthe distributionof the p.roceeds
amongthe parties,postponedthe paymentof the plaintiff's claim to .thatof
the defendants,which portion of the decreethe supremecourt, on appeal
takenaftertheconfirmationof thesaleandthedistributionof theproceeds,re-
versed,andalsoordereda resale. Held that, on the reversalof the erroneous
decree,the defendant,in contemplationof law, held the moneywrongly re-
ceivedby him thereonfor theuseandbenefitof theplaintiff, to whomit should
havebeenoriginally adjudgedand paid, and that he might maintainan aC-
tion to recoverthe sameas for moneyhad and receivedto his use; andthe
orderof resaledid not limit or affecthis right in this particular.

Action to RecoverMoney.
Claude for plaintiff.
RaleighStott, for defendant.
DEADY, J. This actionis broughtby theplaintiff, a citizenof Cal-

ifornia, to,recoverfrom the defendant,acitizenof Oregon,the sumof


