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woman, so far as the power to assert or maintain her rights in a court
is concerned, should not be affected by coverture; and the lawin that
respect places her where she was before the marriage. It is true this
right of action grows out of a relation only arising where the married
relation exists, but I have but little doubt that it comes within the
spirit and intent of the law, and that it was the pnrpose of the legis-
lature to permit a married woman to sue for a violation of her per-
sonall'ights, although such rights grow out of the marital relations.
It should be remarked, in conclusion, that it is very doubtful if the

words or conduct imputed to the defendant are sufficient to base this
action upon, with the exceptions of the words charging the plaintiff
with adultery. Lynch v. Knight, 9 H. L. 577, cited in Westlakev.
Westlake. As to this particular charge, the time and place and, if
possible, the words spoken should be set out in the petition, so that
the defendants may be informed exactly what charge they are re-
quired to meet.
The demurrer will be Bustained as to the latter objections,-that

is, the insufficiency of the allegations in reference to the words
spoken, as 1 have indicated,-and overruled as to the other question,
with leave to the plaintiff to amend within 20 days.

CRANE 'V. RUNEY.

(Oircuit Oourt, D. Oregon. January 18,1886)

1. MONEY RECEIVED ON ERRONEOUS JUDGMENT.
Where money is received on an. erroneous �J�u�d�~�m�e�n�t by a party thereto, the

law, on a reversal of the same, raises an obligation against such party to re-
store the amount, which obligation may be enforced by an action as for
money had and received to the use of the plaintiff therllin.

2. CASE IN JUDGMENT.
In a suit to enforce a mechanic's lien, the parties thereto, with others hav-

ing liens on the same property, were made defendants, and the court,by·its
decree directing the sale of the property and the distribution of the p.roceeds
among the parties, postponed the payment of the plaintiff's claim to .that of
the defendants, which portion of the decree the supreme court, on appeal
taken after the confirmation of the sale and the distribution of the proceeds, re-
versed, and also ordered a resale. Held that, on the reversal of the erroneous
decree, the defendant, in contemplation of law, held the money wrongly re-
ceived by him thereon for the use and benefit of the plaintiff, to whom it should
have been originally adjudged and paid, and that he might maintain an aC-
tion to recover the same as for money had and received to his use; and the
order of resale did not limit or affect his right in this particular.

Action to Recover Money.
Claude �T�h�a�y�e�r�~ for plaintiff.
RaleighStott, for defendant.
DEADY, J. This action is brought by the plaintiff, a citizen of Cal-

ifornia, to,recover from the defendant, a citizen ofOregon, the sum of
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$1,216.25,hadand receivedby thedefendantto the useof the plain-
tiff. The defeudantdemursto the complaint, for that it does not
statefactfJl sufficient to constitutea causeof action. It is allegedin
the compl'aint that on March 19, 1878, the defendantreceivedfrom
the countyclerk of Clatsopcounty, to and for the use and benefit of
theplaintiff, said sumof money,which of right shouldhavebeenpaid
to him; that suchclerk receivedsaid moneyas the clerk of the cir-
cuit court for said county from the sheriff thereof,as a part of the
proceedsof the saleof certain real propertytheretoforesold by him
to G. W. Parker,on a decreeof said court, in a suit wherein J. C.
Trullinger was plaintiff, and N. Kofoed, Mary Kofoed, G. W.Parker,
andthe partiesheretoweredefendants; that the moneypaid to de-
fendant as aforesaidwas so paid in accordancewith an erroneous
provision in said decree,which, on appealto the supremecourt of
Oregon,was thereafter,on August 25, 1879, so modified that the
plaintiff was therebyadjudgedto be entitled to the said $1,216.25,
bnt the defendantstill retains.the sameand refusesto pay it over to
the plaintiff, althoughoften requestedso to do.

The �l�~�w is well settledthat on the reversalof a judgmentan obli-
gationariseson the part of the party to the recordwho hasreceived
the benefitof theerroneousjudgmentto makerestitutionto the other
party of or for what he hastherebylost. 'rhe reversalof the judg-
ment gives a right of action as betweenthe partiesthereto,andcre-
atesan obligation against the one who has had the benefit of the
sameto restore to the otherwhat he hastherebylost. At one time
it was the practiceto obtain this restitution,eitherby a writ of resti-
tution whentherecordshowedwhat had beenlost or what moneyhad
beenpaid,and in othercasesby a scirefaciasquarerestitutionemnon,
issuedout of the court wherethe judgmentwas given. But with the
growth of the action for moneyhad and received,theseproceedings
fell into disuse,and the obligation to restorehaslong sincebeenen-
forced by action; 'and under the Codethere is no other remedythat
I am awareof. Bankof u.s.v. Blink of Washington,6 Pet. 17, 19;
Clark v. Pinney, 6 Cow. 299. And seeYatesv. Joyce,11 Johns.140;
Raxter v. Poppleton,9 Or. 482; Rapalje & S. Law Dict., "Restitu-
tion," "Scire Facias."

Upon the facts stated in the complaint, this seemsto be a clear
casefor recovery. Thereappearsto have beena decreeof the cir-
cuit court for Clatsopcounty,ascertaininganddeterminingtherights
of the partiesin the suit mentionedtherein, in a fund then in court
or to be there,ariRing from thesaleor dispositionof certainproperty
in pursuanceof the order of the court, which decreeerroneouslygave
the sum now suedfor to the defendanthereininsteadof theplaintiff,
and for that reasonwas reversedon an appealto the supremecourt.
By this erroneousdecreethe plaintiff 1m:: �~�b�e $1,216.25that the de-
fendant obtained; but, as Boon as i,t was reversed,the.law created
an obligation against the latter to returnwhat it then appeareddid
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not belongto him but to the plaintiff, for whoseuse and benefit the
defendantis thereafterdeemedto havereceiveclit.

On the argument,however,counselfor thedefendantundertookto
put a new face on the facts by citing and readingthe opinionsof the
supremecourt in the caseof Trullinger v. Kojoed, 7 Or. 228, and 8
Or. 436. But while a referenceto theseopinionsmaygive thecourt
a knowledgeof somemattersconnectedwith said casenot contained
in the complaint, they cannot be allowed to vary the legal effect of
the facts statedtherein. The casebefore thecourt is confinedto the
facts statedin the complaint. But really thereis nothingin the �r�e�~
ports of Trullinger v. Kofoedcontraryto the casestatedin the comá
plaint.

From the report in 7 Or. it appearsthat a suit was brought by
Trullinger to enforcea mechanic'slien againstcertainpropertyof N.
Kofoed and Mary, his wife, in which suit G. W. Parker and B. G.
Crane,mortgageesof the sameproperty, were madedefendants,and
alsoPeterRuney,who claimeda lien thereonby virtue of a mechan-
ic's lien and a mortgagefor the samedebt,-theformer being prior
in time to Crane'smortgageandthe lattersubsequentthereto. And
thereupona controversyarose betweenthe plaintiff and defendant
hel'einasto which of them had the prior lien. The court below deá
cided the question in favor of Runey,and directed the proceedsof
the saleof the property,which amountedto $4,218.20,to be distrib-
utedaccordingly,which was done; but, on an appealto the supreme
court, it was decidedthat Runey,by taking a note and mortgagefor
his debt, waived his mechanic'slien, and the decreein this respect
wasreversed,anddirectiongivenfor a decreepostponingthe payment
of Runey'sclaim to that of Crane's. From the report of the casein
8 Or. it appearsthat the appealwas not takenby Crane until after
the order confirming the salewas made,and that it was then taken
both from thedecreedeterminingthe rights and prioritiesof the pará
ties, as well as such order; and that, on the hearing,the court reá
mandedthe case,with the further direction that a resalebe made.
The court below made the order for resalein pursuanceof the maná
date, but it doesnot appearthat any suchsalehasbeenmade; and
counselfor thedefendantinsiststhattheplaintiff'sremedyis by means
of this resale. But unlessthe property will sell for more than it did
before,-andit is not likely that it will,-a resalewill be of no bená
efit to anyone,anda uselessexpenseto whoeverundertakesit; and
the plaintiff is underno obligation to resort to it, if it would.

The propertybroughtenoughto pay his claim, or so much of it, at
the first sale. But this amount,-$1,216.25,-insteadof being paid
to him, was,in pursuanceof the erroneousdecree,paid to the �d�e�f�e�n�d�~

ant,who is, by the reversalof suchdecree,boundto restorethe same
to the plaintiff, without any referenceto the orderof resale,with in-
terestfrom the dateof such reversal. The order of resalewas pre-
sumablymadefor the benefit of the defendant,whose claim is now

v.26F.no.1-2
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postponedto all the others. By this meanshe may savehimself by
bidding at such resalea sum sufficient to cover his claim. At the
first saletherewas no inducementfor him to do so, as the sum bid
coveredhis claim whereit thenstoodj andprobablythe ownerof the
propertyhasa right to havethis resalemade,with a view of further
satisfyingthe demandsagainsthim on accountof it. But so far as
the sumin controversyin this caseis concerned,the plaintiff hasno
interestin thequestion. In contemplationof law, he hasalreadyre-
ceivedthis amount,andcannotget it again,eitherfrom the property
or its owner. Hemustlook to thedefendant,who receivedit in fact,
but, asit turnsout, only for his use.

The demurreris overruled.

CHARLESTON FRUIT Co. V. BOND.

�(�O�i�1�'�~�u�i�t (Jo-wrt, 8. IJ. Georgia, E. IJ. NovemberTerm,1885.)

1. CoNTRACT-BREACH-MEASUREOF DAMAGES-PENALTY.
Notwithstandingtheapparentconliict of authorities.it is clear thatwhere

the damagesfor the breachof all the stipulationsof a contractareuncertain
in their characterandcannotbe readily ascertained,the sumfixed will bere-
gardedasthe settledand agreeddamages;but where someof the breaches
areascertainableandsomenot, asit is a penaltyasto some,it is a penaltyas
to all.

S. SAME-AMOUNT TO BE FORFEITED.
It would be manifestlyat variancewith the principleof justcompensation,

wheretherearemanystipulationsin a contract,sometrivial andsomegrave,
someascertainableIn damagesandsomenot, to hold that it was intendeda
largesumshouldbe forfeited for anybreach.

At Law.
It wasagreedthat the court shoulddirect the verdict.
Garrard !1: Meldrim, for plrcintiff.
Denmarket Adams,for defendant.
SPEER,J. The plaintiffs are dealersin tropical fruits in the city

of Charleston. The defendantdealsin the saIDeproductsin thecity
of Savannah. A contractwas madebetweenthesepartiesby which
it was agreedthat the plaintiffs, from November1, 1884, to May I,
1885,would sell to the defendant,and deliver on board the cars at
the Charleston& SavannahRailway depot,in Charleston,from each
vesselconsignedto the plaintiffs not lessthan200nor more than 5JO
bunchesof bananas,andnot lessthan2,500andnot morethan5,000
cocoa-nuts. ForJanuary,February,Marcht andApril, 1885,not less
than 200 andnot more than 500 bundlesof bananas,andcocoa-nuts
to a numberoptional with defendant,hut not to exceed5,000. The
defendantagreedto receivethe specifiedquantitiesof fruit andnuts
on the carsat the depot,and then plaintiff hadno further carecon-
cerningthem. The defendantagreedto pay foráthe fruit $1.10 per


