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and no ttlention is made of· other marks or notices. It is very doubt-
ful, therefore, whether parol evidence to show any other marks would
be admissible. However, as proof of the said notices as attached to
the packages has been made, without objection, it is necessary to de-
termine what effect such attached notices had on the responsibility
of the carrier. The proof does not show that the notices were called
to the attention of anyone of the carrier's agents. In the course of
loading and stowing the packages aboard the ship the notices might
or might not be seen by the stevedore and freight-handlers. The no-
tice "Must not be put in the hold" is the only one that, under the
evidence, it is clear was not complied with.
Under the authority of The Delaware,8upra, if the case were one

where the goods had been stowed above decks, and had been lost or
damaged, the carrier would not be allowed to prove by parol the no-
tice, so as to show a consent by the shipper to the deck stowage. No
authorities are cited to show what effect should be given such notices
when they are not called to the attention of the carrier, and are not
referred to in the bill of lading. The conclusion I reach is that, as
such notice will not protect the carrier, it should not bind him, and
I am satisfied that a notice marked on goods, not called to the atten-
tion of the carrier, and not mentioned in the bill of lading, ought not
to increase the carrier's responsibility. A decree will be entered dis-
missing the libel, with costs.

CUNNINGHAM and others v. SWITZERLAND MARINE INs. Co. and
others.!

(District (lourt, 8. D. New York. December 81, 1885.)

1. :MARINE INSURANCE - EXPENSES OF LI1;:GATION - SUE AND LABOR CLAUSE-
PREYIOUS SUITi!-SEAWORTIDNESS OF VESSEL-ESTOPPEL.
Certain insurance companies, in conjunction with cargo owners, defended

against a claim on.a bottomry bond. The cargo was finally released from the
claim. Afterwards, on suit brought by the cargo owners against the insur-
ance companies, under the "sue and labor" clause in the policies, to recover
the expenses of defending the bottomry suits, the company set up the unsea·
worthmess of the vessel, which they had not utilized as a defense in the pre-
vious suits. It appearing that such a defense would not have availed in the
former suits, and that in part, at least, at the time of the former litigation the
condition of the vessel was unknown to the companies, and that libelants
were not misled in any way by the former assistance of the companies, held,
that the companies were not estopped in this litigation from using such a
defense, nor was there anything in the above facts to prevent an inquiry
in this suit into the question of unseaworthiness

2. 8AME-UNSEAWORTmNESS OF VESSEL-POLICY OF INSURANCE.
The evidence showing that there were facts tending to indicate unsea-

worthiness, unless explained, and no explanation being offered, held, that, as

iReporled by Edward G. Benedict, Esq., of the New York bar.
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the vesselwasunseaworthywhenshesailed,the policiesof insurancenever
attached.and cargo ownerscould not recoverof the insurancecompanies
theexpensesof defendini"the former suits.

In Admiralty.
Wheeleret.Souther,for libelants.
Butler, Stillman et Hubbard, for respondents.
BROWN, J. The abovelibels werefiled by cargo-ownersto recovet

the expensesof defendinga suit on a bottomrybond,underthe "sue
and labor" clausesof certainpoliciesof insuranceissuedby the re-
spondentsupon the cargoof the Julia Blake, from Bioto NewYork.
On the the vesselput into St. Thomas,where extensivenec-
essaryrepairsweremade,in orderto procurewhich a bottomrybond
wa.sgiven to the Bank of St. Thomasuponher hull andcargo. The
vesselwith her cargouninjured,subsequentlyarrived in New York.
The vessel,freight, and were thereuponlibeled for the enforce-
mentof the bottomry bond. Practicallyno defensein that suit was
madeasrespectsthe ship and freight. The controversyas regards
the cargo was carriedto the supremecourt. The decisionsof this
court andof the circuit court were thereaffirmed, and the cargore-
leasedon the groundthat no communicationwashad with the own-
ers of the cargo prior to executingthe bottomry bond. The Julia
Blake,16 Blatchf. 472; S. C. 107 U. S. 418; S. C. 2 Sup.Ct. Rep.
692.

At first theinsurersemployedproctorsandcounselto defendl\gainst
the claim on bottomry. They appearedfor the ownerof the vessel,
and answeredin behalfof the owner; andalsoas agentor carrier,in
behalfof thecargo. Somemonthsafterwardsthe libelants,ownersof
the cargo,themselvesintervenedandansweredseparatelyby proctors
andcounselof their own; and, after the decreein the district court,
they representedmainly, if not solely, the interestsof the cargo in
that suit. The insurancecompanieshad previously agreedto pay
any sum which might be fixed by the averageadjusters80S general
average. The libelantsnow suefor their expensesandcounselfees
in that litigation.

In the presentaction the respondentshaveset up in defensethe
unseaworthinessof the vesselwhenshe left Rio, and allegethatthe
policiesconsequentlyneverattached. As theclaim in suit restsupon
the stipulationsof the policiesonly, there canbe no if the
policies neverattached,nor becameoperativeas respectsthe cargo.
It is urged that this defenseought not to be regardedas made in
goodfaith, becauseno suchgroundwas takenin the previouslitiga-
tion, andbecausethe insurancecompaniesdid not act uponthat the-
ory; butduringtheprogressof theactionin thedistrict court,at least,
wereactive in defeatingthe bottomrybonduponothergrounds. Two
answersaregivento this contentionthat I think aresufficient. No is-
sueof unseaworthinesswould havebeenmaterialin theformeraction.
On the contrary,the more unseaworthythe ship the greaterwould be
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her need of repairs at St. Thomas, where the bottomry bond was ex-
ecuted. The facts affecting the question of the seaworthiness of the
ship at Rio were not at first known to the insurers. When they were,
in a measure, apprised of the facts, the counsel of the insurers stated
to the libelants that these facts raised a question concerning their
liability as insurers, although not material in the pending litigation.
Brtt that merely afforded to the insurance companies an additional
ground of defense as insurers of the cargo. Considering the difficul-
ties of establishing that defense before a jury, the insurance compa-
nies could not be considered as wholly indifferent whether the claim
on bottomry was defeated upon another ground. The assistance of
the insurance companies' in the former litigation for a time, in no
way misled the libelants, or induced them to incur any expense which
they would not otherwise have incurred. There is no element, there-
fore;· of estoppel in the case; nor do I find anything in the circum-
stances that precludes an inquiry into the seaworthiness of the vessel,
which is for the first time presented in this suit. On that point the
evidence of the master,whose deposition was taken in this suit, but
who was not examined in the former suit, is very strong, and shows
clearly that the vessel was grossly unseaworthy when she sailed,
There are several considerations which suggest a suspicion of great ex-
aggeration in the. master's testimony; but, after making all possible
allowances for such exaggeration, the undisputed facts concerning the
condition of the vessel when she arrived at St. Thomas, and the ab-
sence of any severe weather on her passage, would seem to necessi-
tate the inference that she was unseaworthy when she left Rio. When
sailing in only a fresh breeze, as it would appear, first her topmast,
and then her cross-trees, gave way and fell down, and portions of the
foremast were carried away. The testimony is that they were ex-
ceedingly rotten, and many parts of the hull were in a similar condi-
tion. Such extraordinary accidents require explanation, or the vessel
must be held to have been unseaworthy when she sailed. No expla-
nation was given; and it is not suggested that a satisfactory expla-
nation through any extraordinary weather, or other cause, could be
proved. I am obliged to hold, therefore, that the vessel was uusea-
worthy when she left Rio; that the respondents never became liable
upon the policies; and, consequently, that they are not answerable for
the expenses claimed. The libel is therefore dismissed, with costs.
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In Ife Estate of MCCLEAN, Jr., Deceased.

(Oireuit Oourt,w: D. Pennsylvania. December14, 1885.)

1. REMOVAL OF CAUSE-SEPARABJ,ECONTROVERSY.
Wherethe subject-matterof the suit is a testamentarytrust, all thebenefiá

ciaries,by themselvesor their guardians,being joint exceptantsto the trus-
tee'saccount,the purposeof the proceedingbeing the enforcementof the
trust,-thepreservationof the trust-estate,and its dueadministration,-held
that, as betweenoneof theexceptantsandthe trustee,therewasno separable
controversyunderthe removalact.

12. SAME-CU'IZENSHiP OF GUARDIAN.
Upon a questionof the right- of removal,the citizenshipof the guardian

suing, andnot thatof his ward, is the testof jurisdiction.

Motion to Remandthe Causeto the Orphans'Court of Allegheny
County.-
. S. A. McClung, for the motion.

Wm. A. Stone,contra.
ACHESON,J. Undoubtedly,in resolvingthe questionof jurisdiction,

regard mus,t be had to the state of the record as it was when the
petition for removalwas filed. But, discardingthe subsequentorder
of the statecourt, how standsthe casein respectto the parties?On
the one side we find Mrs. SusannaMcClean,A. J. Pentecost,guard.
ian of Harry McClean,a minor, and William H. Parsons,guardian
of FlorenceH. McClean,a minor, andon the other sideAbdiel Mc-
Clure. Now, accordingto theallegationsof the petition for removal,
all theseparties are citizens of the state of Pennsylvania,except
William H. Parsons,and his ward. Is there disclosed,then, in the
suit "a controversywhich is wholly between citizens of different
states,and which can be fully determinedas betweenthem?" For
the propersolutionof the problemwe must considerthe subject-mat.
ter of the suit, and this we discoverto be a testamentarytrust; Mrs.
McClean and the two named minors being the beneficiaries,and
Abdiel McClure the trustee. In the statecourt Mrs. McClean and
the guardiansof the two minors joined in filing exceptionsto the ac-
count of the trustee. Theobjectof the is theenforcement
of the testamentarytrust,-thepreservationof the trust estate,and
its due administration. Now, certainly, all the beneficiariesare di-
rectly interestedin the relief sought, and the presenceof all the
namedpartieswould seemto be necessaryfor full and completere-
dress. Winchesterv. Loud, 108 U. S. 130; S. C. 2 Sup. Ct. Rep.
311. I am, then, of opinion that thereis hereno separablecontro-
versy,within the meaningof the removal act, betweenWilliam H.
Parsons,guardian of FlorenceH. McClean, and the testamentary
trustee.

Nor would the casebe removablewere the proposedamendment
(averringthat the minor, Harry McClean,is a citizen of the stateof
New York) allowed; for not only would the citizenshipof Mrs. Me-
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