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a lien upon the propertyof the defendantfrom the date of the filing
of the bill, as againstall junior lienorsandcreditorsat large. I will
decreeaccordingly.

WEBB and others v. ARMISTEAD and others.

(Oircuit Oourt, E. D. Vi:rginia. October,1885.)

1. AsSIGNMENT FOR BENEFIT OF CREDITORS-CAPITAL OF MERCHANT.
Thecapitalof a merchantis that fund which is put up andsubjectedto the

risks of his businessasa ba.sisof credit, andasa securityto his mercantile
creditorsagainstlossfrom the accidentsandmisfortunesof trade. .

S. SAME-PREFERRINGRELATIONS.
If, in anycase,this capitalis all borrowed,andyet themerchantholdshim-

self out, and.allowsmercantileagenciesto publish him, asowning it in his
own right, then a deedmadeafterhis failure in businessto prefer relations
who lent him thiscapitaloverthe claimsof his mercantilecreditorsis invalid
for sucha purpose.

S. SAME-BORROWED CAPITAL-AsSIGNMENT TO PROTECT LENDERS.
A merchant,on going into business,borrowslargesumsfrom variousnear

relations,and puts the moneyso raised into the businessascapital. The
moneyso borrowedis soonusedup in buyingout a retiring partnerandper-
sonal and businessexpenses. Notwithstandingthis, he rateshimself in the
mercantileagenciesas havinga capitalof $20,000. He afterwardsfails, and
makesan assignmentto a trusLeewho washis confidentialclerk, cognizantof
the true stateof his affairs, preferring his relativesfrom whom he had bor-
rowedmoney. Held, that the assignmentwasvoid as tendingto hinderand
delaycreditors.

4. SAME-AsSIGNMENT VOID.
A deedempoweringthe trusteeto continuethe businessfor suchtime ashe

should think best,and in doingso to makesuchpurchasesasmight be nec-
essarrto enablehim to continue and carryon the businesswith a view to
windmg it up, and conferringon the creditorsno powerto checkor control
the trusteeand to wind up and terminatethe business,held, in this particu-
lar case,to be void on its face, as tendingto hinderanddelaycreditors)

In Equity.
JacksonGuy, Coke ct Pickrell, and R. G. Pegram,for trusteeand

preferredcreditors.
E. Y. Cannonand JosephChristian, for generalcreditors.
HUGHES, J. In January,1882,W. S. Armisteadand W. D. Court.

neyformed a partnershipfor conductinga mercantilebusinessin oils,
greases,and like articles, in the city of Richmond. W. S.Armistead
borrowed of his brotherRobertthe sum of $2,500,giving for it his
note, which, with the interestaccrued,is preferredin thedeedwhich
the bill in this suit attacks. He put $2,000of the moneysoobtained
into the concern. Courtney put in $1,000. They went on as the
firm of Armistead & Courtney for two years. In January, 1884,
Courtneydrew out, receiving from Armistead$1,700in cash for his
interest,and Courtneybecametheagentand managerof the newbus-
inessfor Armistead. The evidencedoesnot showwhetheror not the

ISeenoteat endof case.
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businessof the firm had beenprofitable. It is not shown that any
formal inventoriesweretaken,or balance-sheetsstrnck. We know
nothing of the condition of the business,except that Courtneydrew
out of it, taking away the $1,000which he had put in two yearsbe-
fore, and $700 besides. The newbusinessproceededin the nameof
W. S. Armistead,who borrowedmoremoney. Throughindorsements
of a brother-in-law,CharlesH. Talbott, and of the houseof Talbott
& Sons,Armisteadraised$10,000in January,and $2,000 in Feb.
ruary,1884. Thela,tter debtwasafterwardsreducedto $700. These
two debtsare preferredin the deedwhich the court is askedto set
aside. Out of the moneysoobtainedArmisteadpaid,as beforesaid,
the amountof $1,700,which Courtneyreceivedin retiring as a part.
nero The businessof W. S. Armisteadwent on from Januaryto
July, 1884. His personalexpensesin the six monthswere $2,427;
the expensesof running his businesswere $4,006. Thesetwo outá
lays,with the $1,100paid to Courtney,nearlyconsumedthe $10,000
borrowedat the commencementof the year. In June,1884,Armis-
teadborrowedanothersumof $300 from his brotherRobert,andone
of $500from A. W. Garber',giving his due.bills,which arepreferred
in hisdeedof assignment. His salesfor the six monthsonwhich all
theseexpenseswere basedwere only $34,288; and it seemsto be
concededthat he sold, frequentlyand largely, at a loss. His liabil-
ities in July, 1884,were$25,000.40. Theskillful managementof his
stock of goods by Courtney,as trusteeand as receiverof this court,
has producedan aggregateof only $8,310asassets;sothat, at the
end of his career,Armisteadwas behindin the sumof $16,689.

It thus appearsthat Armistead hadno capitalat any time. It is
certain that he put none into his business;if we meanby capital
that fund which is put up and subjectedto the risks of businessas a.
basisof credit, and as a securityto mercantilecreditorsagainstloss
from the misfortunesof trade. Yet it is proved that the firm of
4.rmistead& Courtney allowed themselvesto be registeredin the
mercantileagenciesas having $10,000of capital; and that W. S.
Armistead,whenhe undertookthe businessalone,.in Ja'nuary,1884,
allowed himself to be ratedby theseagenciesasoperatingupon$20,.
000 of capital; Bome witnessessay $40,000. Armistead stopped
businessin July, 1884, and madean assignmentto W. D. Courtney
as trustee,preferring the Talbottsfor $10,846; preferring Robert
Armistead for $2,500, with interest for two yearsand a half, and
also for $300; and preferring A. W. Garber for $500; the total
preferencesbeing$14,521,on assetsproducingonly $8,310.

The deed of assignmentwas executedon the ninth day of July,
1884,andconferredextraordinarypowersanddiscretionuponCourt-
ney, the trustee. He was empoweredto convert the propertycon-
veyedinto cashas speedilyas be could do so with advantageto the
trust fund; to sell with or without notice,ashemight think best,and
in suchmanneras to him might seemmost judicious; to sell as &
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whole, or in such portions as he might think proper from time to
time, and either by private sale or at public auction,for cashor on
credit, and altogetherin such mannerand upon such terms as he
might deemadvantageousto the fund. With a view to winding up
the business,and selling the assetsto the bestadvantage,hewasem-
poweredto continue the businessfor such time as he should think
best; and,in doing so, to makesuch purchasesasmight benecessary
to enable him to continue and carryon the businesswith a view to
winding it up. He was authorized,in collectingdebtsduethehouse,
to compromisethem at his discretion; and to employ agentsand
counsel,and pay them at his discretion. While the deeddoes not
requirecreditorsto releasetheir debts on receiving dividends,yet it
confersupon them no powerby anyactionof their own, eithersingly
or collectively, to checkor control the trustee in the exerciseof the
unlimited discretionconferred upon him, and to wind up and termi¥

. natethe businessin the mannerusualwith trustees.
Therecanbe no doubt that Courtney,the former partnerandconá

fidential agent and managerfor Armistead,knew that his principal
wasoperatingwithout capital; that he was holding out to his merá
cantilecreditors from whom he was making purchasesthat he was
operatingon a large reserveof readycapital; and that thesecreditá
ors wer,edealingwith him on the faith of suchcapital,in ignorance
of the fact that he was all the time insolvent,andthat largefamily
debts of many thousanddollars were lying in abeyance,to be pl'eá
ferredwheneverthe businessshouldcometo thedisastrousendwhich
was inevitable. The proofs show that the trusteewas as fully cog-
nizant of the facts which characterizedthe businessof Armistead,
and which affectedthe bonafides of his deed,as Armisteadwas him-
self. \

On sucha conditionof facts as is shown by the testimonyin this
case,I do not feel that it is necessaryfor me to resort to the law re-
portersfor authority to set aside this deed. H seemsto me to be
patenton the face of the deedthat it was madewith intent to hinder
anddelay Armistead'screditorsin the collectionof theirdebts; and,
as to the mercantilecreditors,I do not know how a more grossinjus.
tice could be donethosewhogavecredit on the faith of a largein-put
capital than was doneby this deed,which revealedthe fact, when it
was too late, that therewas no capital whateveravailableto protect
them in the eventof lossesin tradeand shrinkageof values.

I am clear that the deedshouldbe setaside.

NOTE¥
... Ul general<llscussionof thequestionof assignmentsfor thebenefitof creditors.pref-

erencesin, void assignments,and fraudulentassignments,seeWooldridgev. Irving, 23
Fed,Rep,676, andnote,G82-691.

An assignmentfor the benefitof creditors,authorizingtheassignee"to carry on and
conductsaid businessin his discretion,for such time as in his judgmentit shall be
beneficialto do so j or to sell all of saidgoodsand stockin tradeandpropertyat such
times, in suchmanner,and for suchpricesas he maydeemproper,and apply thenet
proceeds,"etc.,-isvoid. JOllesv. Syer,52 Md. 211.
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An assignmentfor thebenefitof creditors,authorizingthe assigneeto IIsell anddis-
poseof the property,andgenerallyconvertthesameinto money,uponsuchtermsand
conditionsas in his judgmentmay appearjustandfor the interestof all partiesinter-
ested,"washeldnot to bevoid upon Its face, in Brahmstadtv. McWhirter, (Neb.)2 N.
W. Rep. 232.

It wassaidin Richardsonv. Marqueze,59 Miss. 80, thatanassignmentfor thebenefit
of creditorsis not invalidatedby empoweringthe assigneein his discretionto sell for
cash,or on suchcreditas heshall deemfor the advantageof all thecreditors.

In Perry Ins. & TrustCo. v. Foster,58 Ala. 502,an assignment,for thebenefitofcred-
itors, of a plantation,together with the personalpropertyused in cultivating crops
uponit, wasmadein thespring; and provided that the sale should bedelayeduntil
the first of Decemberfollowing; andthatmeantimethepropertyshouldremainin pos-
sessionof the assignors,to beusedin cultivating the crops; andthatthecrops,when
gathered,should be deliveredto the assignee,and distributedunder the assIgnment.
It appearingthatsuchpropertycouldnot beadvantageouslyrented in the spring,and
would besacrificedby a salethen, or if strippedof thepersonalproperty,theprovision
in theassignmentwasheld valin. , ,

BLUR and othersv. WALKER and others.l

(Circuit Oourt, E. D. Mi8souri. January11, 1886.)

RAn,ROAD MORTGAGES-DECREEAND SALE IN FORECLOSURE�S�U�~�E�F�F�E�C�T UPON
RIGHTS OF PARTIES WHO HAVE ESTABLISHED LIENS IN STATE COURTS","""Rlll-
CEIVERs-JURISDICTION. . .

The saleof railroadpropertyundera decreeof this court in a foreclosure
suitcannotbartheenforcementof judgmentsof statecourtsestablishingstat-
utoryliens againstthe property.wherethe judgmentcreditorshavesoughtto
intervenein the foreclosureproceedings,buthavehadtheirpetitionsdismissed
without prejudice,evenwheresuchjudgmentshave beenrecoveredduring
the pendencyof the foreclosuresuit, andwhile the propertywasin a receiv-
er'shands,andwithout makingsuchreceivera party.

In Equity. Motion for injunction.
The complainantsallege in their bill that they purchasedall the

propertyand franchisesof the St. Louis, Hannibal& Keokuk Railá
road Company,�D�e�c�e�~�l�)�e�r 8, 1885, when the samewere sold undera
decreeof this court in the foreclosuresuit of Blair v. St. Louis, H.
cf; K. R. Co., and are still the owners thereof; that during the pen-
dencyof said suit, and while said propertywas in the handsof are-
ceiver appointedby this court, jndgmentwas recoveredagainstsaid
::ailroad in a suit brought in the circuit court of Pike county, Mis-
souri,by JamesS. Walker andWilliam Van Ness; that said receiver
was not madea party to said suit, and that an interveningpetition
filed in said foreclosuresuit by said judgmentcreditors,asking that
their judgment be declareda lien on said company'sproperty,was
dismissed;but that, notwithstandingthe actionof this court in en-
tering its decreeunderwhich said salewas made,and in dismissing
said intervenor'spetition, an execution has beenissuedupon: �~�a�i�d
judgment,and the sheriff of said county has levied upon property
sold to complainantsundersaid decree,and hasadvelátisedthe SaJ;ll6

I Reportedby Benj. F. Rex, Esq.,of theSt. Louis bar:


