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UNITED STATES V. HElLNER and another.

(Oircuit Oourt, n. Oregon. JanuaryHi, 1886.)

1. MEASURE OF DAMAGES IN ACTION FOR THE CONVERSION OF TIMBER¥.
An innocentpurcnaser;from a willful trespasser,of timber cut onthe pub-

lic land, is liable for the valueof the timber at the dateof such purchmle,in-
cluding thevalueof all labor and expensewhich said trespasserhad then be-
stowed upon it

l CASE IN JUDGMENT.
H. purchased50,000feet of lumberat the mill of E., madefrom timberwill-

fully cut from the public land bythe latter,without the knowledgeof H., and
hauled the sameto BakerCity, adistanceof 20 miles,at acostof $5 per thou-
sand,where.he disposedof it at $15 per thousand. Held, thatin an actionby
the United Statesto recoverdamagesfor the conversionof said timber. the
true measurethereofwasthe valueof the lumberat the mill.

8. NEW TRIAL-INTEREST ON VALUE OF PROPERTY CONVERTED.
On the trial it was takenfor grantedthat the lumberwasdeliveredto the

defendantat BakerCity, and the jury took its value thereas the measureof
damages;but on a motion for a new trial, it beingadmit.tedthatthe defend-
antpaid for hauling the lumberto that place,and no objectionbeingmade
to the omissionto provethat f&ct on the trial, a new trial wasgrantedthede-
fendant.unlessthe plaintiff would remit the cost of hauling, $250, less$120,
the amountof three years' intereston the value of the lumberat the mill,
which the plaiBtiff hadomittedto claim on the trial.

Action to RecoverDamagesfor Conversionof Timber.
JamesF. Watson.for plaintiff.
LewisL. McArthur, for defendant.
DEADY, J. This action was brought January2, 1884, to recover

damagesfrom the defendantsfor thewrongful taking andcuttinginto
boardsof 400,000feet of logs, belongingto the plaintiff, and wrong-
fully convertingthe sameto their own use. It is allegedin the com-
plaint that betweenJune 1, 1881, and the commencementof this
action, one O. T. Elliott wrongfully cut and removedfrom section
17, in township7 S., of range38 E. of the Wallametmeridian,-the
samebeing then unsurveyedpublic land,-400,OOOfeet of timber,
madeinto saw-logs,of the valueof $800, to a steamsaw-mill in Ba-
ker county, Oregon,with intent to disposeof the same; that the de-
fendants,well knowing the premises,took posse8sionof said saw-
logs, then and therebeingof the valueof $1,200,and wrongfully cut
the sameon said mill into boards,of the value of $4,800,and did
then and thereconvert the sameto their own use, to the damageof
the plaintiff $4,800.

On June 2, 1884, the defendantsansweredseparately,denying,
substantially,any knowledgeof the allegationsof the complaintrel-
ative to Elliott's cutting and removingtimber from the public land;
and admitting that on and since October1, 1882, they eachhad an
interestin the steamsaw-mill situateon or nearthe sectionaforesaid,
but that aboutsaid dateit was removedto land belongingto the de-
fendants; and denyingthat they were in any way interestedin the
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runningof saidmill betweenthe timeof acquiringsaidintereststherein
and its removal, or that they ever took possessionof said logs, or
sawedthe sameinto lumber, or convertedthe sameto their use.

On the trial it appearedthat in April, 1882,thedefendantHeilner
took a conveyanceof the mill in question,-itbeing then located on
the unsurveyedpuhlic land, and on or nearthis section17, and the
sameday leasedit to saidElliott for so muoh lumber,-thetransac-
tion being, in fact, a meresecurityfor the delivery to HeHnerof lum-
berin paymentof moneytheretoforeadvancedby him to�~�l�l�i�o�t�t�; that
in the summerof 1882 therewas received,undersaid arrangement,
by HeHner,at BakerCity, from forty to sixty thousandfeet of lumá
ber, madefrom logs cut and taken from aaid section17 by said EIá
liott, which wasworth at the mill about$10perthousand,and at Ba-
ker City, a distanceof 20 miles therefrom,$15 per thousand;and
that, although the defendantswere then membersof a mercantile
firm at BakerCitv, the defendantOttenheimerhad no interestin the
transaction. The jury found for the defendantOttenheimerand
againstthe defendantHeilner, and assessedthe plaintiff's damages
by reasonof the premisesat $750.

Afterwards, counsel for Heilner madea motion for new trial, on
the groundthat the lumber was deliveredby Elliott and received by
the defendantat the mill, and the latter paid the costof hauling the
sameto Baker City, which was $5 per thousand. This fact did noi
appearon the trial, but the casewas given to the jury on the suppo-
sition that Elliott delivered the lumber at Baker City. On this hy-
pothesis,the jury, taking themeanof the eVidence-50,000feet-as
the amountof lumber receivedby Heilner, and its value at Baker
City,-$15 per thousand,-properlyassessedthe plaintiff's damages
at $750. But the district attorneynow concedesthat the defendant
did receive the lumber at the mill, and paid for hauling it to Baá
ker City, where,presumably,it was disposedof by him, and finally
convertedto his own use. But he also contendsthat, Elliott being
a willful trespasser,the defendantis not only liable for the valueof
the timber at the mill, including the value of the labor put upon it
by Elliott, but for the full value of the propertyat any time after it
cameinto his possession,and beforethis suitwasbroughtfor theconá
version,which includes,of course.the costof transportationfrom the
mill to BakerCity.

The rule for ascertainingthe damagesin suchcaseshas beena
vexed question; the volume, if not the weight,of authority being
that the value of the property at the time of conversionor appro-
priation to the use of the defendant,with interest thereon,consti.
tutes the measureof damages. Field. Dam. ¤ 792. But this in-
cludesany itccessionof value betweenthe takingand conversion.

Blackstone(book 2, 404) saysthat t1e rule of the Romanlaw had
beencopiedand adoptedby Bracton,and confirmedby the courtsof
England,that if any property receives"an accessionby natural or
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artificial means,as by the growth of vegetables,the pregnancyof
animals, the embroideringof cloth, or the conversionof wood or
metal into vesselsand utensils,the original ownerof the thing was
entitled,by his right of possession,to the propertyof it undersuch
its stateof improvement;but if the thing itself, by such operation,
waschangedinto a different species,as by makingwine,oil, or bread
out of another'sgrapes,olives, or wheat, it belongedto the new
operator,who wasonly to makesatisfactionto the former proprietor
for the materialswhich he hadso converted."

And in SilsbU1'Yv. McCoon, 3 N. Y. 379, the court went further,
and held that when the taking waswillfully wrong, it mattersnot
thatthe specieshasbeenchanged,the wrong-doeracquiresno prop-
erty in the article producedso long asit canbe shownthat it was
madefrom the materialconverted,aswhencornis madeinto whisky.

But theárule laid down in Wooden-wareCompanyv. U. S., 106 U.
S.432,S. C. 1 Sup. Ct. Rep. 398, is of final authority in this court.
In that caseit was held that in an action to recoverdamagesfor
tiniber cut and carriedaway from the public land, the defendant,if
a willful trespasser,is liable for the full valueof the propertyat the
time of commencingthe suit, without any deductionfor any labor or
expensebestowedthereon;but if he is an unintentionalor mistaken
trespasser,he is only liable for thevalueof the timber at the time of
conversion,less the value of any suchlabor or �e�x�p�e�n�~�e�; and that a.
purchaserfrom a willful trespasser,without notice of the wrong or
the true ownershipof the property,is only liable for thevalue thereof
at the time of such purchase,and not for any labor or expensehe
may bestowupon it thereafter.

It is admitted that the defendantpurchasedthis lumber from a
willful trespasser,and is thereforeliable to the United Statesat least
for the full value of the sameat the time of such purchase. He
boughtand receivedthe lumber at the mill, whereit wasworth $10
per thousand. If he purchasedwithout noticethat the propertybe-
longedto the United States,he is not liable for any additionalvalue
he may haveput on it, beforethe suit was brought,by hauling it to
BakerCity; but if he had such notice, he is so liable. As to the
knowledgeof the defendant,thereis no direct evidence,and the cir-
cumstancesdo not warrantany satisfactoryinferenceon the subject.

The objection that this point ought to have been madeon the
trial was not made by the district attorney,andmay be considered
waived. Probably he thought the defendantentitled to favorable
considerationin this respectfor the candidand truthful mannerin
which he testified when called as a witnessby the United Statesto
make out a caseagainsthimself, which is a matter of ratherrare
occurrencein casesof this kind, so far asmy observatio\lgoes.

Assuming,then, that the defendantwasnot liable for the value of
the lumberat BakerCity, butonly at the mill, the verdict shouldnot
have beenfor more than$500..
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But, while revising this verdict, there is another circumstance that
ought to be considered. The United States was entitled to interest
on the value of this lumber from the time of the conversion, in the
summer or faU of 1882, until the finding of the ,verdict,November
27, 1885. No claim for interest was made on the trial, or the court
would have instructed the jury to allow the same. But, under the
circumstances, I think it nothing more than right to provide that
the interest which the plaintiff was entitled to recover be deducted
from the $250, and the verdict considered as excessive only for the
remainder. Three years' interest at 8 per centum per annum on
$500 is $120, which, being deducted from $250, leaves a remainder
of $130.
The order of the court will be that the verdict be set aside, and

the cause retried, unless the plaintiff, within 10 days hel'eof, enters
a remittitur for the amount of $130.

TRUE v. MANHATTAN FIRE INs. CO.l

(OitI'cuit Oourt, n. OoZorado. August 6, 1885.)

FIRE INSURANCE-FoRFEITURE-AsSIGNMENT OF POLICY TO SECURE LOAN.
An assignment of a policy merely to secure a loan is not one which is for-

bidden in the usual prohibition against assignments, since the interest of the
insured is not divested; and where such assignment is made with the com-
pany's consent. the re-assignment, upon payment of the loan, without con-
sent, does not work a forfeiture, and the insured is entitled to recover.

Ruling on Demurrer.
HALLETT, J., (orally.) True v. Manhattan Fire Ins. 00. is an

action upon a policy of insurance. It is averred that the Manhat-
tan Company issued to the plaintiff a policy upon certain property
in Poncha Springs, and thereafter, and before the loss occurred,
the same property was reinsured in the Phrenix Company. The
defendants answered separately, denying the matters alleged in the
complaint, and then setting up a separate defense that after the
policy was made, and before the loss, plaintiff assigned and trans-
ferred his policy to his brother, whose Christian name is to the de-
fendant unknown, which assignment was sanctioned and assented
to by the Manhattan Company, and that the brother remained the
owner of the policy until after loss occurred. To that the plaintiff
replied that the assignment of the policy was to secure a loan made
by his brother to him, which was then secured upon the property in-
sured in and by said policy, and that before the institution of the suit
the plaintiff paid off and discharged the loan which he had thereto-

1 From Insurance Law JQurnal. ,
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