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the title he believes he has, and resorts to the only means left to him
of ascertaining its true limits. I think the course pursued was nat-
ural, appropriate, and just. Filing this plat with the department was
an open assertion of their claim. Instead of mdlca,tmg fraud and
an intention to deceive, it shows an honest belief in the ]ustness of
the claim, and the extent of the grant. The option bonds in which
the tract is described, and its area estimated at about 2,000,000
acres, are equally free from any just criticism. True, the estimated
area is shown to have been excessive; but all the information pos-
sessed was given, and the mistake is not so gross as to indicate an
intent to deceive. If it had been twice as large, and known to be
excessive, I do not see how the government could have been defrauded.
The purchasels would be the only parties who could justly assert any
wrong. Now these being the facts upon which fraud and imposition
are predicated, is it not just to say thaf the government has Wholly
failed to prove its allegations ?

More need not be added. I leave the case with the final observa-
tion that, after the fullest inquiry and observation by the government,
with all the means and faecilities at it8 command, the officials of the
government and the claimants of the grant stand without a stain
upon the rectitude of their conduct; and the boundaries of the grant,

as finally surveyed and patented, if not proved to be absolutely accu-
rate and correct, are at least shown to be as nearly so as any known
testimony can determine.

The bill will be dismissed.

Nzw Castre N. Ry. Co. v. Siupson.

(Cércuit Court, W. D. Pennsylvania, January 2, 1886.)

1. RATLROAD COMPANY—LIEN OF CONTRACTOR.

Where a construction contract for building a railroad was set aside, at the
instance of the railroad company, as ultra vires, with an allowance of com-
pensation to the contractor for work actually performed by him, Zeld, that
for the sum so allowed him he was entitled to a contractor's lien under the
Pennsylvania statute,—the resolution of January 21, 1843.

2. 8aME—PRIORITY OF LIEN, :
The contractor’s claim is to be preferred to thatof adverse counsel for serv-
ices rendered the company in the litigation with the contractor.

In Equity. Sur exceptions to the master’s report.

D. B. Kurtz, Marshall Brown, and 8. W. Cunningham for except-
ants.

R. B. McComb and Frank Whitesell, contra.

Acerson,J. The order of reference to the master, “fo ascertain
and report to the court the proper and just charges connected with
this cause, and amount thereof, which ought to be paid out of the
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property of the said company by the receiver,” was made on the mo-

_tion of the receiver’s counsel, and (as the court understood the mat-
ter) the purpose was simply to determine the charges for which
provision should be made before the receiver was discharged, and
the property restored to the control of the railroad company,a con-
clusion to the litigation which then seemed to'be in near prospect.
Only claims strictly connected with the receivership were then spoken
of, and the court did not anticipate that the master would be called
upon to pass on other claims, or to determine any question of pri-
ority between claimants; and, indeed, save for the interpretation which
has been put upon the order of reference, and the action of the mas-
ter, it would be premature for the court now to consider such ques-
tion; for, in point of fact, there is no fund for distribution at present
under the control of the court, nor is it certain that there ever will
be. The only property in the hands of the receiver is an unpro-
ductive and unfinished railroad. No decree for its sale has yet been
made, and none may ever be made; for, upon the satisfaction by the
railroad company of the money decree heretofore made in favor of
Thomas P. Simpson, and the payment of its proper share of the costs
of suit, and legitimate charges connected with the receivership, the
company would be entitled to a restoration of its property.

Now, the very fact that this litigation may be so determined goes
far to overthrow the conclusion of the learned master that the claims
of the solicitors of the railroad company for their fees are both “part
of the costs of this suit,” and entitled to priority of lien over the
claim of Thomas P. Simpson. TUndoubtedly, a chancellor will, out
of a fund for distribution, order compensation to the counsel engaged
for the value of their services, when the fund, in equity and good
conscience, should be subjected to such burden. Appeal of McKelvy,
16 Pittsb. Leg. J. (N. 8.) 150. Thus, where one of many parties in
interest recovers or saves from destruetion a trust fund, his reason-
able counsel fees will be charged on the fund, upon the ground that
it would be inequitable that one alone should bear the burden when
others partake of the benefit. Trustees v. Greenough, 105 U. 8. 527.
But is this principle available here to the solicitors of the railroad
company, a8 against Thomas P. Simpson, and to his prejudice ?. Be-
yond disputation, their services have been valuable to their own client,
and were there a surplus fund here to be disposed of, it might well
be that, as against the railroad company itself, the court would order
the reasonable fees of its counsel to be paid out of that surplus; and,
possibly, in the distribution of such fund, these fees would be pre-
ferred to the claims of general creditors; but as against Thomas P.
Simpson, I am quite at a loss to see what equity these solicitors have.
Their services have in nowise benefited him. The original suit was
brought by the railroad company against Simpson to set aside, as
ultra vires, the constraction contract between him and the company,
and the prayer for its rescission prevailed, Thus Simpson lost the




GRISWOLD ®. HAZARD., 1856 -

profits of his bargain. Then a contest arising as to what was a rea-
sonable compensation for the work of construction he had actually
performed, the railroad company succeeded in reducing his claim.
Moreover, the appointment of the receiver for the preservation of the
property pending this litigation was made at the instance of Simp-
son, and under the prayers of his eross-bill, despite the opposition of
the railroad company. Thus does it appear that from firat to last
the services of the company’s solicitors have been adverse to Simp-
son, and without the slightest advantage to him. For the work of
consfruction done by Simpson, he claims, and I think rightfully claims,
the contractor’s lien given by the Pennsylvania statute,—the resolu-
tion of January 21, 1843, Purd. 118; Foxzv. Seal, 22 Wall, 424; Ty-
rone & C. Ry. Co. v. Jones, 79 Pa. St. 60. 8o that, by force of the
statute, as well as upon general equitable prineiples, his right to pay-
ment out of the property, which exists by virtue of his services and
expenditures, is superior to the elaims of adverse counsel for fees sub-
sequently earned in this litigation. A

The exceptions which go to the amount of the master’s allowances
to the railroad company’s solicitors (and also the special exceptions
filed by A.C. Weaver) need not at present be considered; for, unless
the railroad should go to sale, and a surplus over Simpson’s claim be
realized, the court, in the view we have taken, will not be called on to
deal with the question of the reasonableness of those allowances, or,
indeed, to deal at all with the subject of said fees.

And now, January 2,1886, 8o much of the master’s report as re-
lates to the receiver’s compensation and the fee of his counsel is con-
firmed; but all the exceptions filed by Thomas P. Simpson to said
report, touching the preference given by the master to the claims of
the solicitors of the Newecastle Northern Railway Company for fees,
are sustained; and all other questions are reserved for further con-
sideration hereafter.

Grisworp v. Hazarp and others.
(Oireust Court, D, Rhode Island, January 14, 1886.)

EQUuiTY—REFORMATION OF BOND—FRAUD—MISTAKE.
In order to justify the reformation of a bond on the ground of fraud or
mutual mistake such fraud or mistake must be most clearly proved. Refor-
mation of bond refused.

In Equity.

Heard by Corr and Carerxnrer, JJ.

Samuel R. Honey and Arnold Green, for complainant.

Edwin Metcalf and Elias Merwin, for respondents.

CarrENTER, J. This is a bill to cancel or in the alternative to re-
form a bond‘given by Thomas C. Durant, ag-principal, and John N,




