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profits of his bargain. Thena contestarising asto whatwasa reaá
sonablecompensationfor the work of constructionhe had actually
performed,the railroad companysucceeded'inreducing his claim.
Moreover,the appointmentof the receiverfor the preservationof the
propertypendingthis litigation was made at the instanceof Simp-
son,and underthe prayersof his cross-bill,despitethe oppositionof
the railroadcompany. Thusdoes it appearthat from first to las'
the servicesof the company'ssolicitors have been adverseto Simp-
son, and without the slightest advantageto him. For the work of
constructiondoneby Simpson,heclaims,andI think rightfully claims,
the contractor'slien given by the Pennsylvaniastatute,-theresolu-
tion of January21, 1843. Purd.lIS;Foxv.Seal,22 Wall. 424; Ty-
rone et C. Ry. Co. v. Jones,79 Pa. St. 60. So that, by force of the
statute,aswell asupon generalequitableprinciples,his rif{ht to pay-
mentout of the property,which exists by virtue of his servicesand
expenditures,is superiorto the claimsof adversecounselfor feessub-
sequentlyearnedin this litigation.

The exceptionswhich go to the amountof the master'sallowances
to the railroad company'ssolicitors (andalso the special exceptions
filed by A. C. Weaver)neednot at presentbe considered;for, unless
the railroad shouldgo to sale,and a surplusover Simpson'sclaim be
realized,the court,in the view we havetaken,will not becalledon to
dealwith the questionof the reasonablenessof thoseallowances,or,
indeed,to deal at all with the subjectof said fees.

And now, January2,1886,so much of the master'sreport as re-
latesto the receiver'scompensationand the fee of his counselis �c�o�n�~
firmed; but all the exceptionsfiled by ThomasP. Simpsonto said
report, touching'the preferencegiven by the masterto the claimsof
the solicitorsof the NewcastleNorthernRailway Companyfor fees,
aresustained;and all otherquestionsare reservedfor furthe:t con-
siderationhereafter.

GRISWOLD v. HAZARD and others.

Ç()ircuit Oourt. D. RhodeI8land. January14, 1886.)

EQUITY-REFORMATION OF BOND-FRAUD-MISTAKE.
In order to justify the reformation of a bond on the gronnd of fraud or

mutualmistakesuchfraud or mistake must be most clearly proved. Refol"
mationof bondrefused.

In Equity.
Heard by COLT and CARPENTER,JJ.
SamuelR. Honeyand Arnold Green,for complainant.
Edwin Metcalfand Elias Merwin, for respondents.
CARPENTER,J. This is a bill to cancelor in the alternativeto reá

form a bond'givenby ThomasC. Durant, aS1>rincipal,and John N.
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A. Griswold and S. Dexter Bradford, as sureties, to the respondents.
It appears that at the September term, 1868, of the supreme court
of Rhode Island, for the county of Newport, Isaac P. Hazard brought
his bill of complaint against Durant and others and the Credit
Mobilier of America, in which he alleged that Durant was largely
indebted to the Credit Mobilier, and that the corporation had refused
to demand and colled the sums due from him, and prayed that
Durant be decreed to account with the Credit Mobilier, and to pay
over the sums due to that corporation. Rowland G. Hazard was a
respondent in that bill, and he and the other respondents in this bill
appear to have been interested therein by reason of the fact that
they were stockholders in the Credit Mobilier. On motion, a writ of
ne exeatwas issued on that bill, by virtue of which Durant was ar-
rested on the evening of Saturday, the twenty-second day of August,
]868. A discussion then ensued as to the form of bond which might
be given as the condition of the release of Durant from arrest, in con-
sequence of which discussion Durant was released on his oral promise
to appear at an earlyhour on Monday morning, the twenty-fourth of
August, and execute the required bond. On the day appointed he
appeared with his sureties, and executed the bond which is the sub-
ject of this suit, and which is a bond in the sum of $53,735, con-
ditioned "that said Thomas C. Durant shall on his part abide and
perform the orders and decrees of the supreme court of the state of
Rhode Island in the suit in equity of Isaac P. Hazard and others
against said Thomas C. Durant alid others, now pending in said court
within and for the county of Newport." The evidence shows, without
doubt and without contradiction, that this bond was drawn by counsel
for Isaac P. Hazard, and was presented to the complainant, and was
signed by him as and for the bond which on the Saturday evening
before. he had agreed to sign. The complainant alleges-li'irst, that
the bond which was proposed on Saturday, and which he agreed to
sign, was a bail-bond, or a bond in the nature of a bail-bond, which
would bind him in the penalty only on condition that he failed to
produce the body of Durant to answer to such decree as the court
should make; and that, when the counsel for Hazard, on Monday
morning, presented to him for his signature the bond in question,
without explaining to him that it was in effect different from a
bail-bond, such presentation amounted to a fraud, from which he
should be relieved by the cancellation of the instrument so repre-
sented and signed by him. In the secondplace, he alleges that, at
the conversation on Saturday, the bond which was then agreed to be
signed was agreed and understood by both parties thereto to be a
bail-bond, and that the subsequent execution of a bond of a different
character was a mutual mistake of fact, from which he should be
relieved by reforming the instrument so as to make it conform with
the contract actually made between the partieB.
"Ve do not think the eyidence supports either of these allegations.
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At theconversationon Saturdayevening,at which thebondwasagreed
to be given, there were present Mr. Bradley and Mr. Peckham,
who were counselfor IsaacP. Hazard; and also ThomasC. Durant;
JohnN. A. Griswold; S. Dexter Bradford; HenryW. Gray,who was
a friend of Durant; William D. Lake, the sheriff of the county; and
Mr. Van Zandt,who wascounselfor Durant. Mr. BradleyandMr.
Peckhamboth testify in distinct terms that the nature of the bond
to be given was fully discussed;that Durant said that he could not
give the bond required by the writ, which was a bond not to depa.J;t
out of the jurisdictionwithout leaveof the court; andalsostated�t�h�~�t
it was impracticablefor him to apply to the court to discharge.the
writ on giving bond as usual in suchcases,---,givingasthe reasonfOJ;
both statementsthat his businessrequiredhim to leave Newport on
the Mondayfollowing; andthat they, on behalfof the complainant,
then offered to dischargethe writ of ne exea,tby an agreementto be
filed in court, provided Durant and his suretieswould undertaketo
executea bondconditionedthatDurant shouldabideand.performthe
decreesof the court.

Mr. Peckhamtestifies:
"The natureof theseproposedbondswasfreelydiscussedbyJudgeBradley,

Mr. Van Zandt,andMr. Durant,and the fact that they were bonds�w�h�i�~�~
would hold the principal and suretiesliable to paymoney,in caseDu;rant
shouldnot performanydecreemadeby the court,áwascommentedon by Mr.
Van Zandtand Mr. Durant. During all this interView .JudgeBradleydid
all the talking for the complainants,and Mr. Van Zandt and Mr. Durant
spokeaboutequallyfor theirside. Nooneelsesaidanything,thatI remember
with oneexception. Thesuretieswerenearenoughto hearall thatwassaid,
andcouldn'thelp hearing,if theypaid any attention;but they took no part
in thediscussion." .

Gray testifies,when first called:
"Mr. Griswold wasaskedto sign thebond,thatDurantmight �b�e�r�e�l�e�a�s�e�d�~

and heagreedto do so. ... ... * The whole ideathatI hadwasthat abail-
bondwasto begiven to replacehim within thejurisdictionof thecourtwhen
wanted,thesameashe waswhenreleasedfrom jail on Saturdaynight."

On beingrecalledin rebuttal, he explicitly denies that there was
suchconversationas is detailedby Mr. Peckham.

Durant testifiesthat-
"Griswold signeda bond for my appearanceat court, as I understood.

... ... ... The characterof the bond was not discussed,to my recollection,
but merelyspokenof asa bondfor my appearance.... ... ... I supposed�m�y�~

self that that wasthe extentof the bond."

Griswold testifies:
"I told them, if they would releaseDurant,I would meet them at Mr.

Peckham'soffice on Mondaymorningearly, andsign a bond for his appear-
ancewhen wanted. ... ... * I went to Mr. Peckham'soffice and signed
what I supposedwas a bail-bond for Durant'sappearancewhen wanted.
* * * I did not understand,nor did anyoneexplainto me, that the bond
I wastosignwasanythingbutabondfor Durant'sappearancewhenwanted.'á
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He also explicitly denies the conversation as detailed by Mr. Peck·
ham.

�M�r�~ Van Zandt testifies that it was agreed "that Durant would per-
sonally appear on Monday morning and give a bond, as I understood
it, to appeal' and answer to the writ;" that on Monday "a bond, pre·
pared by Messrs. Peckham and Bradley, was handed to me as coun-
sel for Mr. Durant. * * '* I told Mr. Durant that, in myopin-
ion, ,it was a proper bond to secure his appearance in the suit, and
the bond was then executed. �~ * ¥ I myself told Mr. Durant
that, in my opinion, the instrument was, in effect, a bail-bond." He
also contradicts the testimony of Mr. Peckham and of Mr. Bradley.
This is substantially all the testimony bearing directly on the ques-
tion as to what was said at the conversation on Baturday night.
We cannot find, on this testimony, that there was either fraud or

mutual mistake. Where fraud is charged, it must be most clearly
proved, and the same rule, with equal reason as it seems to us, has
been held to apply to an allegation of mutual mistake. Hearnev.
Marine InsuranceGo., 20 Wall. 488. In this case the witnesses for
the repondents were placed in a position where it was their duty
clearly to understand the nature of the security they were to accept,
and to see that it was clearly understood by all parties, so that no dis-
pute might arise when the bond came to be executed. They say ex-
plicitly that they did so understand, and that they did fully explain
the nature of the bond to all who were present; and they detail the
substance of the conversation at length, and, in the case of Mr. Peck-
ham, with careful particularity. If their testimony be true, there
was no fraud, and there was equally no mistake, unless the complain-
ant made a mistake in relying, as his bill says he did, on his own
judgment in signing the bond. We are not prepared to say that their
testimony is not true. We think it more likely that the memory of
the other witnesses is unreliable.
The bill will therefore be dismissed, with costs.

CHRIST and others v. SCHELL.

((J(,reuit Court, S. D. Nf/IJ) York. October term, 1885.)

TRIAL-STRIKING CASE FROM CALENDAR-ERRONEOUS ENTRIES BY CLERK.
Case struck from trial calendar, because the entries of the clerk show that

no issue remains for trial.

At Law.
Almon W. Griswold, for plaintiff.
ThomasGreenwood,Asst. U. S. Atty., for defendant.
WHEELER, J. This suit was commenced in the state court, March

4, 1861, was removed to this court, March 20, 1861, and entered in


