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CARRIGAN v. MASSACHUSETTS BENEFIT ASS'N.1

(Oircuit Oourt, E. D. Pennsylvania. October,1884.)

1. LIFE INSURANCE-APPLICATION QUALIFYING CONTRACT-PENNSYLVANIA STAT-
UTE.
The Pennsylvaniastatute,prohibitingan application not attachedto the

policy' to be used in anyway to qualify the termsof the contract,does not
prohIbit the introductionof suchan applicationfor the purposeof showing
fraud in the procuringof the contract.

S. SAME-WRITTEN ApPLICATION.
Wherethe policy andby-lawsof the companyrequireawritten application

by the insured,a paperpurporting to be an application, whose questions
werenot in fact answeredby the insured,but WhICh were answeredand the
paperexecutedthroughoutby another,in hername,the policy procuredon
suchapplicationwasa fraud andvoid. . .

This was an actionbrought to recover$5,000on a policy of insur-
anceon the life of Mary A. McCaffrey, for the benefit of her sister,
MargaretCarrigan,the plaintiff. The declarationwas in covenant,
and setout the policy at length. The defendantsfiled a pleaof "cov-
enantsperformed,absquehoc, with leave to give in evidencethe spe-
cial matter," and severalspecial pleas,alleging-First,that the ap-
plicationon which the policy was issuedwas a forgery; that Mary A.
McCaffrey never signed it; second,that the insuredwas in the last
stageof consumptionat the time the applicationwas made,which
representedher to be in robust and perfect health; third, that the
policy in suit was part of a conspiracyenteredinto by the plaintiff,
the examining physician,and severalothers,to cheat and defraud
the defendantassociationand'others out of large sums of money.
The casewas tried before JudgesMcKENNAN and BUTLER, in the
United Statescircuit court, at Philadelphia,October15,1885,anda
verdict wasrenderedfor the defendants. The plaintiff offered in evi-
dencethe policy and proofs of loss,and provedthe deathof the in-
sured,and thererested. The defendantsproved that the signature
to the applicationpurportingto be that of Mary McCaffrey was not
her genuinesignature,whereuponthe plaintiff's counsel admitted
such to be the fact, but claimedthat her namewassignedtheretoin
her absenceby oneJohnJ. Devlin, who had beentold by the insured
to sign her name to the a,pplication,in caseshewere not present
whenit shouldbe presentedfor her signature. The defendantsthen
offeredin evidencetheapplication,which wasobjectedto by theplain-
tiff, on the groundthat a copy of the applicationhad not beenincor-
poratedin or attachedto thepolicy; and,in supportof this objection,
presentedand read the following statute,passedby the legislatureof
Pennsylvania,and approvedMay 11, 1881.

"Be it enacted,etc., that all life and fire insurancepolicies uponthe lives
or propertyof personswithin this commonwealth,whpther issuedby com-
paniesorganizedunderthe laws of this state,or by foreign companiesdoing

1 From InsuranceLaw Journal.
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business therein, which contain any reference to the application of the in-
sured, or the constitution, by-laws. or other rules of the company, either as
forming part of the policy of contract between the parties thereto, or having
any bearing on said contract, shall contain, or have attached to said policies,
correct copies of the application, as signed by the applicant, and lhe by-laws
referred to; and, unlells so attached and accompanying the policy, no such ap-
plication, constitution, or by-laws shall be received in evidence, in any con-
trovers;)' between the parties to, or interested in, the said policy, nor shall
such application or by-laws be considered a part of the policy or contract be-
tween such parties."

The plaintiff contended that under this law the application could
not be admitted; that the penalty for a failure to attach a copy of
the application to the policy was the absolute exclusion of the �a�p�p�l�i�~
cation from the case, and waB so intended by the legislature. The
defendants contended that they offered it for the purpose of establish-
ing or showing fraud, and not as a part of the contract of insurance,
though the policy referred to it and made it a part of the contract;
that the legislature never intended to shield and reward a fraud, but
only that the terms of the policy itself shoul(l not be varied or modi-
fied by the introduction or admission in evidence of the application,
where no copy was attached to the policy.
After argument of counsel, the court rendered the following �d�e�c�i�s�~

ion.
J. Rich. Grier and James M. West, for plaintiff.
W. S. Campbell, for defendant.
BUTLER, J. When this case was previously tried this application

was produced, as it is now, for the purpose of proving fraud. I said
then it was not necessary to consider (in the view I took of the law)
whether the statute is in any case applicable to the trial of a cause
in this court. I intimated no opinion or impression respecting it.
Since that time this question has been decided, not upon this statute,
but upon a similar statute, in New York. The statute is held to be
applicable to trial in this court.
The decision of that question, however, now, as it then was, is un·

necessary, because the statute, in the judgment of the court, is inap-
plicable to a case'such as this. To my mind, it is plain that the �p�u�r�~
pose of this statute was to exclude the application where it is not at-
tached to the policy, but is sought to be made a part of the contract,
BO as to qualify or affect the terms of the policy. It is inapplicable
to a case where the purpose is to show, as here, that there was no
application made by the insured; that the company was deceived and
imposed upon, in the presentation of a paper purporting to be the
application of the individual insured, when it was not. No such case
was contemplated by the legislature, or there would have been �p�r�o�~

vision to protect a party, under such circumstances, against the UBa
of the application. How could the fraud alleged here, if it exists, be
set up in the absence of the paper? Suppose the defendants had
undertaken to show, in the absence of the paper, that it waB a for-
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gery, by calling witnesseswho swearthey had seenit and knew the
handwriting of this girl, and thatI the signatureis not hers? We
could not receive it,-the papermust be presentand the jury must
seeit.

MeKENNAN, J. The act of assemblysaysthat an applicationm'ade
andnot attachedto the policy shall not be usedin any way to qual-
ify the termsof the contract. But the applicationis the foundation
of the policy,-it restsupon it,-and can it not be shown that the
companywasprocuredto issuethis policy by theexecutionof a fraud-
ulent application? It strikes at the obligation of the policy itself.
It is not to be regardedas touching the constructionof the paper
itself, but asto thesubsistenceof the policy asaninstrumentbinding
thecompany. That seemsto be a common-senseconstructionof the
act of assembly.

The applicationhavingbeenadmittedin evidence,the defendant's
counsel,in view of the admissionmadeby plaintiff that Mary Mc-
Caffrey did not herselfsign the application,hererequestedthe court
to chargethe jury, without going further into the evidence,that,asa
matterof law, the plaintiff could not recover if the applicationwere
signedin the mannersetforth in the admission.

After a lengthy argumentof counsel,the following opinion of the
court was renderedby JudgeBUTLER, JudgeMeKENNAN concurring:

BUTLER, J., (chargingjury.) The plaintiff put in evidencethe pol-
icy of insuranceand proofsof death,andthererested. The defend-
ants,charging that the policy was fraudulently obtained,by means
of a paperwhich, while it purportedto be the application of Mary
McCaffrey, the assured,was not, but was made and executedin
her name by anotherin her absence,called witnessesto sustainthe
charge. Among these witnesseswas the plaintiff in the suit, who
testified that the signaturewas not Mary McCaffrey's. When the
casehad reachedthis situation, the plaintiff's counselaroseand ad-
mitted that the paperpurportingto be the applicationof the assured
wasnot signedby her,nor in her presence;statingat thesametime
that the personwho signed it had beentold by her that if an appli-
cation for an insurancewas brought to the housein her absencehe
should sign it for her. Here the caserested. In this stateof the
evidencethe plaintiff, in our judgment,cannot recover. The policy
andby-lawsof the companyrequirethewritten applicationof theas-
sured, embracinganswersto variousinterrogatories,madeand exe-
cuted by her in person. The paperbeforeus, purporting to be her
application,was presentedto the company,and the policy thus ob-
tained. This (whetherdesignedor not) wa,s a fraud. Upon its face,
the policy showsthat it was issuedin the belief that the paperwas
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the applicationof Mary McCaffrey, executedby her in person,caná
taining her answers,over her signature,to the various questions
thereinpropounded;andthatsuchanapplicationis thefoundationof
the contractbetweenthe parties. Thecompanywasleft in iguorance
of the true characterof the paper. There is no evidencewhatever
that either the companyor its agenthad knowledgeof the fact that
the paperwasotherthanwhat it purportedto be. Had it beenin-
formedof thecircumstances,-thatMary McCaffreyhadnot answered
the questions,but that the paperwasexecutedthroughoutby another
in her name,-itmay safely be concludedthat the policy would not
have been issued. The concealmentof these circumstancesmust
thereforebe regardedasa fraud, renderingthe policy void.
It was urged on behalf of the plaintiff that the admissionof the

paper, here called an "application," is prohibited by the Pennsyl.
vaniastatutecited,and that it cannotthereforebeconsideredin this
connection. If this were true,it is probablethe plaintiff's admission
above referred to would of itself sufficiently establishthe fact of im-
position,onwhich thedefendantrelies. It is not true,however. The
legislaturedid not contemplatesucha caseas this, andthe statuteis
clearly inapplicable. The paperhere,as we havealreadyindicated,
is not an applicationwithin themeaningof thestatuteanymorethan
it is within thatof the policy. It is not theapplicationof theassured,
exceptin appearance. It is a deceptivepretense.

While we have admitted the paper in evidence,it is not for the
purposeof openingits contentsto contestation,but simplyasa means
of proving that no application,within the meaningof the policy, was
made; and that the defendantwas frandulentlyinducedto enterinto
a contractof insurancewithout anyreciprocalobligation on the part
of the assured,as is plainly contemplatedin the policy itself.

LANCASTER 'V. PROVIDENCE & S. S. S. Co.

(Oi'l'cuit Oourt, S. n. New York. February1,1886.)

NEW TRIAL-DAMAGES ALLOWED BY JURY INADEQUATE.
In an action to recoverdamagesfor personalinjuries the verdict should

not be disturbed,eventhough the courtmay regard it as inadequate,unless
somethingis shownwhich indicatesthat the jury wereactuatedby passion,
prejudice,or corruptmotive, or that theymadean important and manifest
mistake.

Motion by the Plaintiff for a New Trial.
Edward Russell,for motion.
WheelerH. Peckham,opposed.
COXEi J. This is an action to recoverdamagesfor personalinju-

ries. At the Decembercircuit the plaintiff had a verdict for $250.


