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upon the theory that the parties,if awareof anyusageor customreo
lating to the subject-matterof their negotiations,have so expressed
their intention as to take the contractout of the operationof any
rulesestablishedby mereusageor custom.

Of course,if the plaintiffs were forbiddento keep this article by
the termsof the policy, they cannotbring in a customor usageas
avoidingthat prohibit:onof the policy. If thereis anysuchcustom,
it cannotprevail againstthe expresslanguageof the policy; and if
there was such a custom it could not relate to the quantitywhich
was shownto have beenkept on the premises. It was testified by
the clerk that therewas400 pounds. Mr. Fulton testified that Mr.
Sperrystatedthat therewas 700 pounds. Mr. Sperry,whenhis atá
tention wascalled to it, concededthat he had said somethingabout
dynamite,but did not admit that he hadsaid it would avoid the pol.
icy; but he said nothing as to the quantity, apparentlyadmitting
that theremay havebeen700 pounds. 'I'he keepingof sucha quan.
tity of so dangerousa s.ubstaneein sucha place as that was areá
markableact of carelessness.It was dangerousto the whole com.
munity to havesuchstuff as that, in suchquantity, in a storewhere
peoplearepassingand repassing,and going in andout of the store
to trade.

I think plaintiffs arenot entitledto recover. Thejudgmentwill be
for defendant.

HAMMACHER and othersv. WILBON.1

Ç(Jircuit (Jourt, D. Massachuaetta. January,1886.)

1. PATENTS FOR INVENTIONS-LICENSE-JURISDICTIONOF FEDERAL COURTS TO
ENFORCE OR FORFEIT.

It is undoubtedlytherule thatwherethereappearstO"beasubsistinglicense
betweenthe complainantand the respondent,the jurisdiction of the court,
underthe patentlaw, will not be extendedto covera suit to enforceor for-
feit the licenseon the groundthat the termsthereof havebeenviolated; cit-
ing Hartell v. Tilghman,99 U. S. 547.

2. SAME-JURISDICTION TO DETERMINE WHETHER THERE IS A LICENSE.
But wherea suit is broughtfor infringement.andthe existenceof a license

is allegedby the respondentand deniedby the complainant,it Lcolllpetent
for the court to determinewhether,at the time of the filing of the bill, there
wasa subsistinglicensebetweenthe parties.

8. FAILURE TO PAY ROYALTIEs-TERMINATION OF LICENSE.
Defendantfailed to payroyalties,andthereuponcomplainantservednotice

of terminationof the license,in the mantierprovidedby its terms,andafterá
wardsfiled his bill for infringement. Defendantsoughtto excusehis failure
to payroyaltieson the groundthathecould not ascertainwherethe ownerof
the patentwaswhen they fell due, offered to payany sums due under the
license.andurged that it oughtnot to be forfeIted. Held, that the question
to be decidedwasnot whetherthe licenseshould be declaredforfeited, but

had alreadybeenforfeited by the actsof the partiespursuantto
Its provIsIons. ¥

1 Reportedby CharlesC. Linthicum, Esq.,,of the Chicagobar.
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4. SAlfE-AGREEMENT FOR FORFEITURE.
An as-reementthat, uponfailure of a party to a licenseto his cov-

enant,It may be forfeited by a written notice served on hIm, is valid, and
may be enforced. Whitev. Lee,3 Fed. Rep.222, 4 Fed.Rep. 916, and14Fed.
Rep. 789.

G. SAME-EFFECTOF FORFEITURE.
When a licenseis terminatedby serviceof notice in accordancewith its

provisions,it ceasesthereuponto protectthe licensee,anda bill againsthim
for infringementwill lie.

In Equity.
Dani.el C. Linscott,for complainants.
Ira D. Van Duzee,for reRpondent.
Heardby COLT and'CARPENTt<;R, JJ. .
CARPENTER, J. This is a bill charginginfringementof letterspat-

ent No. 169,931,grantedNovember 16,1875, to William F. Ulman,
for an improvementin piano-fortepedals. The respondentadmits
the validity of the patent,and the infringement,but justifies undera.
licensemade to him June 1, 1877,by JacobUlman, who was then
the owner of the letters patent. The complainantsreply that the
licensewas revokedandcanceledAugust 13, 1880,by William F. Ul-
man,who wasthentheownerof the letterspatent,in accordancewith
the provisionsof the license,and on accountof failure by respond-
ent to perform his covenantscontainedtherein. This beingthe state
of the controversy,the.respondentdeniesthe jurisdictionof the court.
He points out that the questionwhetheror not the licensehasbeen
forfeited is a questionarising underthelicenseitself, and not under
thepatentlaw, and that this questionmustbedeterminedfor the com-
plainants before it can be determinedthat he unlawfully infringes
the patent; and he claims that this court hasno jurisdiction to try
that questionin a suit for infringement. We find no authority to
support this position. It is undoubtedlythe rule that where there
appearsto be a subsistinglicense betweenthe complainantand the
respondent,the jurisdiction of the court, under the patent law, will
not be extendedto cover a suit to enforcethe termsof the license,or
to forfeit the license,on the groundthat the termsthereofhavebeen
violated. Hartell v. Tilghman, 99 U. S. 547. But we think that
where a suit is brought for infringement, and the existenceof a
licenseis allegedby the respondent,and deniedby the complainant,
it is competentfor the court to determinewhether,at the time of the
filing of the bill, therewas a subsistinglicense betweenthe parties.
The conrt, in Hartell v. Tilghman, found asa fact that therewas a
subsistinglicense,and on that grounddismissedthe bill. The same
rule hasbeenfollowed in othercases. Cohn v. Nrltional RubberCo.,
15 O. G. 829; Kelly v. Porter, 17 Fed.Rep.519; Whitev. Lee,3 Fed.
Rep. 222, 4 Fed. Rep. 916, and 14 Fed. Rep. 789.

We proceed,therefore,to considerwhether therewas a subsisting
licensebetweenthe partiesat the dateof the filing of this bill. The
licensecontainsthe following provisions:
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..Fourth. The said E. Wilson & Co. agreeto pay said Ulman, his r3p-
resentativesor assigns,6 per cent., in money, of the amountof salesdur-
ing thefirst four yearsof saidterm,andtif percent.,in money,of theamount
of salesduring the remainderof saidterm,suchpaymentsto bemadeon the
daysthe accountsof salesare rendered,to-wit: On thefirst daysof January,
April, July, and OctolJerin each year, and on the lastday of the term; but
the said E. Wilson & Co. shall not be required to makeany return or pay-
mentfor the time preVious to October1, 1877." "Eighth. Upon a failure
of eitherparty to perform any of its engagementshere enteredinto, either
party, the representativesor assignsof said Ulman, may terminate this
agreementby servinga written noticeupon thedelinquent.but neitherparty
shall therebybe dischargedfrom any liability it may be under to the other,
to thesaidForbes,the representativesor assignsof saidUlman or Forbes."

The complainantsallegethat the respondentfailed to complywith
the termsof the fourth clause,by neglecting and refusingto pay the
royalties due in October, 1879, and in January,April, and July,
1880; and that thereuponthe licensewas terminatedby written no-
tice, datedAngust 13, 1880, and servedon the respondent. There-
spondentadmitsthat he failed to pay the royalties at the times pro-
vided, and has never paid them; but he allegesthat the reasonof
Buch failure was that he was unableto ascertainwherethe owner of
the patentwas, andthat William F. Ulman, the then owner' of the
patent,hadagreedto call on him for suchpayment,andthat heneg-
lected to do so. Much testimonyhas been taken on these points.
The witnessesare in direct conflict in very manyparticulars,and the
questionsin disputehavebeenvery carefullyandingeniouslyargued
by counsel. We shall not detail the evidenceoffered by the parties
on thesequestions. It is sufficient" to say that we do not think the
respondenthas proved that therewas any excusefor his failure to
perform his contract. On the contrary, we think the evidenceshows
that, for reasonswhich seemedsufficient to him at the time, he de-
liberately determinednot to makethe paymentsrequired by the li-
cense. It is true that he hassinceoffered to pay the sumsdue, and
he strenuouslycontendsthat his licenseoughtnot to be forfeited for
mereneglectto pay money,sincehe now offers to paywhatevermay
be due. Undoubtedlyhis argumentwould bevery strongif this were
an action to ascertainand declarea forfeiture. The question,how-
ever, which we haveto decideis not whetherwe shall now declarethe
licenseforfeited, but whetherit hasalreadybeenforfeited by the acts
of the parties,pursuantto the provisionscontainedtherein. The re-
spondentagreedthat if he failed to perform his engagements,the
licensemight be forfeited by a written notice servedon him. We see
no reasonwhy such an agreementmay not be madeand enforced.
White v. Lee, 8UpTa. He hasfailed to perform his engagements,the
noticehas beenRerved on him, and we think, on the sel'Vice of that
notice,the licenseceaBedto protectthe respondent.

Therewill bea decreefor an injunction and an acconntaB prayed.
v.26F.no.4-16
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GAGE v. KELLOGG and others.1

«(Jircuit (Jourt, N. n. NfJUJ York. January18, 1886.)

t. PATENTS FOR INVENTIONS-VOID REISSUE.
On rehearing,the decisionof the court in this case(28 Fed. Rep.891) reaf-

firmed, andheld, that the claimsof letterspatentreissueNo. 8,615,to William
B. Fisher,for improvementin methodsandapparatusfor treatingseeds,are
unduly expanded,and arethereforevoid.

9. SAME-NEW ELEMENT INSERTED .AND CLAIM EXPANDED.
It doesnot aid the complainantto showthata claim has beennarrowedat

oneend,whenit is apparentthat it hasbeendoublyexpandedat the other.
8. PRACTICE-REHEARING.

It would tend to greatconfusionand uncertaintyin theadministrationof
the law, if a conclusion,reachedafter maturediliberation, should,upon the
samefacts, anda repetitionof the samearguments,besetasideandreversed
by the sametribunal that renderedit.

Petition for Rehearing.
John Dane, Jr., for complainant.
Munday, Evarts c/; Adcock, for defendants.
COXE, J. The court restedits decisiondismissingthe bill in this

cause(23 Fed. Rep. t)91) mainly upon the unlawful expansionof
the reissue,but also uponthe non-infringementof the defendants.

Regardingthe first claim of the reissue,it was intimated in the
opinion that it might be held invalid if construedto cover the useof
theapparatus-themodeof operatinga machine-themachinebeing
already fully describedand claimed. What was said in this regard
was intendedas a suggestionto 'counselupon a point not discussed
uponthe argument. It was by no meansthe purposeof the court
to conveythe impressionthat,uponthis proposition,a conclusionhad
beenreachedadverseto the complainant. That counselshouldhave
obtaineda different impressionis entirely natural,for, upon re-read-
ing the opinion, it is obviousthat its languageis misleadingin this
respect,and conveysa different impressionfrom what was intended.

That the second,third, a,ndfourth claimsof thereissueareunduly
expandedis so clear that nothing further than a perusalof themis
necessary. Placethem in juxtapositionwith the claimsof theorig-
inal, and there is little room for doubt. The demonstrationis com-
plete. No attemptwas made in the proof to uphold theseclaims.
The subjectwas wholly ignoredby the complainant'sexpert
To hold them valid now would be to disregardthe repeatedadmo-
nitions of the supremecourt upon this subject.

Regardingthe first, or method,claim, no sufficient reasonis ad-
vancedwhy the court shouldchangeits decision. It is insistedthat
theclaim is limited by the insertionof an additionalfeature. Grant
it. It does not, however,aid the complainant,to showthat it has
beennarrowedat oneendwhen it is quite apparentthat it hasbeen

1Reportedby CharlesC. Linthicum, Esq.,of the Chicagobar.


